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ADVERTISEMENT. 



The hints contained in the following phages 
were put together, nearly in their present 
shape, about four years ago^ when the pub- 
lick attention was directed strongly to the pe- 
culiar state of the Scottish judicature. Some 
of the principal views which the subject then 
presented have, in consequence of the late 
act of Parliament new-modelling the Comt of 
the Session, and the very important alterations 
thereby introduced, lost a part of their pro- 
minence and interest. It will be acknowledg- 
ed at the same time, by those whose attention 
has been at all fixed upon the inquiry, that 
some of the questions which have recently 
been stirred in reference to our judicial esta^ 
blishment, have not yet received a full and sa- 
tisfactory solution. It is the object, accord- 
ingly, of the following remarks, to inquire how 
far the present organization of the Courts of 
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Justice in this country, and the leading rules 
of their procedure, are conformable to the just 
principles which ought to govern such establish- 
ments } and . to examine briefly what may still 
be accounted toperfedion, in ftc system. 

Many indeied if not all of the points which 
are here touched upon have, on late occasionsf^ 
been the subject of discussion; and much of the 
field has been already opened to the publicic 
view. But though the topicks are thus stripped 
of any considerable novelty, and have been 
treated at different times with great force of 
reasoning and eloquence, particularly in the 
Speeches delivered at meetings of the Facvltx 
of Advocates in I8O7, and in some valuable 
passages of the Edinburgh Review, as well as 
in the printed Reports of the Parliamentary 
Commissioners, the subjects themselves conti-p 
nue to possess an undiminished weight; and 
scmie of them have even gained, by the amende; 
ments recently adopted, a new interest and im« 
portance. No farther apology, therefore, will 
be thought necessary for the endeavour to bring 
under a general and connected view what may 
be termed the peculiarities of our Judicial Sys^ 
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temi and to form some estimate of tbe advaou 
tages or disadvantages by which they are dis* 
tinguished. 

The observations offered in the following 
pages relate partly to the constitution and 
structure of the courts themselves, especially 
that of the Supreme Courts of Civil Jurisdic- 
tion ; and partly to the form and order of th« 
judicial process. 
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REMARKS, 



X H£ plan of an Establishment for the Adminis^ 
tration of Justice, may be considered separately 
from the system of the Law itself: And the 
consideration of such a Scheme is naturally di- 
vided into two parts— >The Constitution of the . 
Courts of Justice-^-'and, The Order and Rules of 
Judicial ^roc^edure. 

s 

\ 

V 

PART r. 

» 

The Constitution of the Courts of Justice may 
be considered under the two following divisions. 

I. The most expedient Constitution of the 
Separate Courts. 

II. The most expedient System or Combina- 
tion of Courts, in respect of their Number— 
their Classification— and their relative Depend- 
ence or Subordination* 
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. CHAP. I. 

Of the Constitution or Model of ThI • 

Several Courts. 

In order to attain the great objects in the ad- 
miiiistratioii of Justice, which are, Purity, Cer- 
tainty, and Despatch— *the chief securities in the 
establishment of a tribunal are either such as 
immediately tend to ensure the qualifications of 
its individual members, or such as, consisting in 
external arrangements, lead more indirectly to 
the above ends. Of the former class, are those 
provisions which regard the age, the education, 
and the independence of the Judges : Of the lat« 
ter, are all provisions respecting their number, 
the times and places of sitting, and whatever may 
be called the organization of the Courts* 
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SECTION L 

Ik respet:t id those provisions vt^hich tdnd to 
ensure the experience and learning of Judges, by 
fixing a requisite age, plan of education, and trial 
of jprofessional knowledge, the rules . established 
in this country appear to be well calculated for 
these important ends. 

To the same class are to be referred the pro* 
visions for the relief of those Judges whom age 
or sickness have disqualified from discharge of 
their duties. The difficulty, in these latter pro* 
visions, lies in a just applicatiofoi According to 
correct principle, it is the infirmity, not the age^ 
or even the letigth of service, which justifies the 
retirement of a public oflScer : And ^hen infir* 
mity incapacitates for duty, the retirement be- 
comes expedient, whatever the period of service 
may have been ( nor is it in any case a fit subject 
for the choice of the individual* Perhaps no bet* 
ter arrangement can be devised^ however, than 
the rule which has been adopted towards the Su- 
preme Judges of this country ; namely, an op- 
tion of retirement after fifteen years, with an an- 
nuity equal to three^fourths of the salary* For, 
in a matter which is fitly subjected to some con- 
trolj yet does not adhiit an absolute standard 
suitable to all cases, that rule must be resorted 
td which coincides most nearly with the prin* 
ciple, though it should not yield all the advan- 
tages nor obviate every difficulty* 

A a 
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SECTION IL 

It is obvious that nothing contributes more to 
the purity of the judicial administration than 
those provisions which relieve Judges from the 
bias of interest, authority, and influence. It is 
expedient, . 

That a Judge should be debarred from pro- 
nouncing not only in his own cause, but in the 
causes of those for or against whom he must be 
supposed to entertain an invincible or powerful 
partiality : 

That he should be vested with a commission, 
not revocable by any power in the State, except 
upon act of malversation, established by a legal 
trial t 

That he should not be permitted to hold a pro« 
fitable employment, or pension, dependent on tlic 
will of the Crown ; .or even to hold, by a similar 
tenure, an important and lucrative trust from any 
body, or individual, possessing a powerful and dif- 
itisive influence over the society in which he 
presides : 

That he should be precluded not only from the 
hope of patronage, but, as far as possible, from 
tjie dispensation of it to others : 

That he should be excluded from those official 
or other situations of which the duties must iiv* 
terfere with the discharge of his peculiar funo^ 
tions : 
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That the higher judicial situations should , by 
the provisions fen* their support and dignity, be 
rendered fit objects of ambition to men of emi- 
nent abilities in every rank of the society : 

Andy That the emoluments of a Judge ought 
In no shape to arise out of the administration of 
justice. * 



* Since the feudal establishments have been relaxed, and 
under the later order of society, the charges <^ justice, in 
common with others of a public nature, have been levied 
from the community at large. Mr Smith, indeed, has sug- 
gested ( I ) that the salaries of Judges might still be de? 
frayed, without hardship to the suitors, and with some ge- 
neral benefit, from fees of Court. But, notwitlistandi&g 
this authority, it is to be remembered, that auch metihods 
are always, to a certain extent, disreputable to the charac- 
.ter of the Courts ; and that the financial relief afforded by 
them would iU compensate the slightest injury tp ^ estab- 
lishment whose uses are inestimable. 

From what fund it may be expedient to derive the emo? 
luments of the other officers of Court, is plainly of infe- 
ricH* importance, as these members are under the control 
of the Judge. Yet it is, in all cases, an object of some 
moment, that no officer of the Court vested with any dis- 
cretionary power should have an immediate interest, how- 
ever subordinate, in protracting or multiplying its pro- 
feedings* 



(r) W. of N. b. 5. cb. 57. 
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SECTION in- 

V 



Next to direct provisions for the independencci 
and dignity of the judge, an entire publicity of the 
judicial procedure i$ a security of great avail in 
the constitution of a Court. Besides the benefit 
to the community, who are thus informed with 
more certainty both of the extent ^ and limit of 
their respective rights, the notoriety has an ob- 
vious influence, not less salutary, on the mind of 
the judge himself. From the scrutiny to which 
his actings and reasonings are subjected he de- 
xives ^ strong }ngitepient to vigilance j nor can he 
fail to aim at habitual correctness who must 
daily, among acute observers of every class, ex- 
pound the subjects of his knowledge. It is one 
of the indirect benefits resulting under the trial by 
jury that judges must deliver the rules of law 
divested of tf^chnical language, and sum the facts 
in presence of those who have heard the witnesses. 
Hence also the advantage of spoken over written 
pleadings, in their influence upon the characters of 
the judge and of the practitioners. 

. The principle adopted by the Courts of Justice 
and the Parliamentary provisions in earlier times 
was that of secrecy in the conduct of the judicial 
business. In conformity with other known ruleS 
for this end, it was provided by the Constitutions 
pf the Sefliion, ratified in Parliament in 1537, that 
f f ns^ one should have entresse to the CounqiU 
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^ house after the Lords were met, without licence 
^* asked : " ( i ) That ** maissers should be sworn 
•^ to reveal nathing that they sal happen to heare 
" communed amongst the Lords, under the paine 
•• of infamie and deprivation : " (2) and. That 
all parties, advocates, and procurators, should re* 
move from Court during the deliberations of the 
Judges, being present only during the dispute at 
the bar, and afterwards when judgment was pro- 
nounced. (3) These provisions were conforma* 
ble to the more ancient procedure in the feud- 
al Courts; and were not effisctualiy altered till 
1693. c* ^6* * 



( I ) Ch, 50. (2) Ch. 62. (3) Ch. 66. 

* No persons whatever, except the parties and procura- 
tors in the particular actions, were entitled to be present, 
even during the debate. — On the 27th Nov. 1578, a warrant 
IS produced to the Lords from the King's Council to admit 
Mr Ludowic Bannatyne of Auchinboll to continue within 
the Inner-house at the time of all debates, and to remove at 
the Lords' consulting and vottag — ^being minor, but design •> 
ed to be Justice Clerk. (Unprinted Acts qfSedJ — Go the 
19th Nov. 1628, the king's letter is produced to the Lords,^ 
bearing, that it was his pleasure to remove the Lord Advo- 
cate from an ordinary place of Session, bruikit by all his 
predecessors since the first institution of the Coilegt of 
Justice, and requiring that Sir Thomas Hope, then advo- 
i:ate, might be permitted to remain in the Inner-house in 
the time of reasoning and voting, exc^t vchere he is an ao 
iual pleader., Whereon the Lords having dtmurred for some 
timei a second letter is produced to the same effect ; dc- 

clari'ig 
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Till the latter date, the jNiblicity of proceduref 
was looked upon by the Court with jealousy; 
and^ among other provisions, the Ldrds, by an 
act of Sederunt in 1685, (2d January), discharged 
the printing of any informations, or other papers, 
relative to processes or to incidental matters de- 
pending before them. 

The examination of Tritnesses, which was look- 
ed upon sokly as the act of the Judge, was in likq 
manner held privately, and the proof when taken 
advised by the Court with shut doors, (4) and 
the deposition of witnesi^s sealed by the Judge* 
interrogator, and opened at the deliberation, and 
again sealed and not thereafter unclosed without 
a warrant from the Court. (-5) Nor was the 
practice in these particulars reformed till I686, 
C/I8, and at last more fully by 1693. ^* ^^> ordain- 
ing the procedure to be with open doors, except- 
ing in certain special cases, which, for reasons 



charing that if, upon fiirther iniforroatioD, that custom pfovet 
prejudicial lus Majesty will alter it* Upon vMck tko 
Xiords admitted Sir Thomas to sit in die In^ier-house at the 
deliberation of bills, giving of interlocutors, and determina- 
tion of causes, except v^re he is an octnal pleader^ or hath 
given advice, or consulted, or has any other interest where- 
by he might be removed or declined to be present^ after he 
had given his oath to this effect, and to keep the s^rets ^ 
iht house, ( Uhprirded Acts of Sed.J 

(4) Stair, p, 728. 

(5) Stair, 740. 
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of public utility, must always be left to ttie dis- 
cretion of a Court. 

It falls uader a different piut of these Re^ 
marks to observe bow far the application of this 
principle still continues to be defective in our 
practice. 
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SECTION IV. 

Another particular of great moment in th« 
constitution of a Court, from the extent of its in- 
direct and mediate influence, is the expedient 
number of its members. 

However difficult it may be to fix here upon 
any precise and absolute standard, yet the great 
objects which must be at all times pursued will 
considerably narrow the choice. An individual 
possessing eminently all the qualifications for the 
trust wdiild form the best tribunal, because he 
would be unfettered by those whose qualifications 
might be inferior and opinions different. The 
evidenti objection is^ that an individual is seldom 
to be found in whom all parts of the judge's cha* 
racter are combined m their greatest degree and 
best proportion, or in whom, when advanced so 
highly, these qualities retain at once their due acr 
tivity and moderation. For these reasons it is 
scarcely ever safe to vest in one person a para* 
mount and extensive jurisdiction. 

An opposite extreme, and attended witli scarcelyr 
less danger to the proper administration of justice, 
is the case of a large body or multitude of judges 
sitting in one tribunal. If the most active and 
consistent discharge of the judicial duties is to be 
expected from an individual, these properties 
must be impaired, and at last nearly destroyed, 
as we recede from that model. It would be su? 
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|»erfiuous to enter into a full discnssion on this 
head, or to repeat the arguments which, support- 
ed now by a twofold experiment, seem to have 
demonstrated that a bench of fifteen members is 
too great for the useful purposes of judicial deli- . 
beration. Men of eminent qualities may not 
easily be found to fill so many seats ; or, if they 
are discovered, and, contrary to opposing tempta- 
tions, are selected in some proportion to their 
merits, yet the mere circumstance of the number 
embarrasses their action. If all do not sit at once, 
the judgments of the Court will fluctuate with 
their changing combinations. If all do sit toge- 
ther at all times, either the concert of opinions 
will be obstructed by the many who deliberate, or 
a part, deterred by this apprehension, will r'emain 
aloof: in either case there is a danger that the 
Court may forfeit its dignity, and thereby lose 
much of its usefulness. To these reasons many, 
others of no trivial sort might be added, and have 
on different late occasions been irresistibly en« 
forced. It is enough to recollect that, in so large 
an assembly, no individual is sufficiently marked 
to ensure the full advantage either of his exer- 
tion or responsibility. Nor against these weighty 
objections is there any countervailing benefit in 
the despatch of business. For the despatch of muU 
tiplied business is expedited, not by the number 
of judges, but by the number of Courts ; a dis^ 
tinction sufficiently obvious, but seemingly over- 
|Qoked in the constitution of the Session, and still 
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more in the counisel given to C^een Mary by the 
Court themselves, recently after their establish- 
ment; in consequence of which a purpose had 
been formed of still farther augmenting that nu- 
merous body by the addition of six Judges. The 
queen's letter announcing this intention, as it is 
engrossed in the acts of Sederunt (i)» states^ 
^^ quhereas it is desyrit of our saids Lords and 
" College of Justice, for better expeditioun of the 
*^ multitude of actionis that presentlie cumes be- 
^^ foir you and thaim to haife the said College 
*^ eiked the noumer of six, and in the meyn tyme 
!^ the guages to be eiked and augmentit, to the 
^^ eflfect the said Lords may better wait upon the 
^^ administration of justice : the ane and the uther 
^' we think maist raisonnabill, '* &c. 

In spite therefore of the natural partiality for an 
old establishment, it is impossible not to approve 
a standard of number greatly below that which 
was fixed in the plan of the Session. Yet it is 
probable that the original constitution of the 
Session was best fitted to the time ; and that, in a 
eountry comparatively so rud'^, and lawless, a 
Court composed of a very few persons would not 
have possessed the requisite weight of authority. 
f*or the same reasons, the power and influence of 
the extraordinary members was attended with ad- 
vantages, not less real than the qualities of learn- 
ing or experience in the rest of the Court. 



(i) 2d March 1562. 
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On a con^arison of the difierent parts of the 
9cale, between the extremes which have been no* 
ticed, perhaps it will not be thought unwarrant* 
able to place the medium of expedient number in 
some point not lower than three nor higher than 
seven. Even these numbers^ particularly the lat- 
ter, are taken as extremes ; and it will probably be 
thought that the just mean dbes not rise above 
five* It cannot well be expected that a number 
smaller than three should aflbrd that mutual 
assistance and mutual control, or a number ex- 
ceeding seven that joint counsel and prompt de- 
liberation, the union of all which requisites gives 
usefulness and consideration to a Court of Justice* 
Such a constitution, then, in regard to number, 
may probably be regarded as an expedient model 
for the supreme tribunals. To Courts of an in«- 
ferior class, on whom subordinate affairs are de- 
volved, such a form may often be inapplicable^ 
since their business may be so limited that even 
three members would be disproportioned to the 
febour ; and the benefit is relinquished with more 
safety on account of ^e pennanent control 
which is exercised over them by others. Tbe 
question evidently depends on the amount , and im,- 
portance of the duty, complexly considered. 

The two Courts of the First and Second Cham* 
bers of the Session, as they have been now modelled 
by the act 48. Geo. Hi, may be thought to afford 
some contradiction to this standard. Perhaps the 
experience is too short to authorize an inference rt^ 
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garding th6 ultimate expedien<cy of that provisibn,; 
It admits little doubt indeed, that among eight, or 
even among seven individuals, may be found a duo 
mixture and contribution of the various qualities 
required to form an able and efficient Court» The 
question which more naturally occurs is, whether^ 
in the calculation of a new establishment, so many 
tneihbers would be thought requisite; and whether 
the circumstance of the total number of judges in 
the establishment as it subsisted did not chiefly 
determine the choice of number for each of the 
present Courts* 

The question of ex|>edient liumber, however^ 
is one which cannot be answered abstractly ; and 
in the application of it to the system of this coun* 
try, the following, among other circumstances in 
the state of the Supreme Civil Courts, must be ta* 
ken into the account* 

I . By the present, as well as by the former ar* 
rangement of the Session, the Ordinary Lords 
continue to sit in the Outer^House* Of course, 
while the Courts of the Ordinaries continue^ the 
number of Judges sitting together in the principal 
Courts is thereby so far* reduced, and will pro- 
bably, as at present, not exceed Six in the First 
Chamber and Five in the Second. Other effects 
of this arrangement of Ordinary Judges would 
fall to be noticed under a different head. But it 
is evident that while that arrangement sub^sts, the 
number of members in each Court Could not ex« 
pediently be much, perhaps not at all, farther re« 
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duced. The provision in respect of nuttiber d^* 
' pends therefore, in some degree^ on the modes of 
the judicial process. 

2. It is further, though less immediately^ de- 
pendent on these in another respect. The ques-* 
tions adjudged by a Court are either of abstract 
iaw^ br mixe|l <}U€stions of law and fact ; of which 
the latter class are by far the most numerous. In 
matters of contested law somewhat less jealousy 
is entertained of the Judge, because it is always 
difficult to break through a general rule, or de**. 
sert an established maxim, in order to gratify par- 
tiality in the instance. But in questions of proof 
the checks are not so powerful ; since there must 
ever be a latitude and an exercise of conscience in 
applying the rules of evidence — hence on many 
occasions the obvious advantage of trying facts 
by the opinion of a mixed body, whose partiali« 
ties or prejudices of whatever kind will not prg- 
bably coincide. This is confessedly one of the 
benefits of trial by jury. Not that a jury can, in 
the greater proportion of cases, follow better light 
and direction than those of the judge; but because 
they are a fixed, impending, and, when requisite, 
efficient control upon his conduct and purposes. 
Whether this and the other benefits which accom- 
pany that trial outweigh its disadvantages in or- 
dinary civil actions, is not the present object of 
inquiry. But it may naturally be accounted less 
«afe, in a Court where that method is not received, 
ib forego more entirely one of its salutary results 
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by any very extreme reduction in the iiun^ber of 
the members^ . In contemplating the models of the 
English Courts, therefore, which might seem to 
favour a scheme of farther retrenchment, it is to 
be remembered that, on both of the points which 
have been noticed, their practice is opposite to 
ours. For the same reasons it is clear that no 
gufficient inference can be drawn from the experi- 
ence of the Justiciary and Exchequer Courts in this 
country, differing, as they do, from the Session in 
the^ important particulars both of constitution 
and procedure. 
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SECTION V. 

r 

fiur in the fieart place, whatever tliat number 
may be which is thought to be expedient for any 
Court, it is of no less importance that it should zs 
tar as possible remain fixed and certain* 

tfnder the former constitution of the Court of 
Session, it is plain that the mere circumstance of 
its numbers bore the seeds of manifold contraries 
ties in opinion, and multiplied the chtoces of 
fluctuation m judgments from ntftaral and acci- 
dental causes. !but, in addition to those evils, a 
perpetual and pregnant source of uncertainty ex« 
isted in th^ separation of th^ Inner anid Outer 
Courts^ and, most of all, in the many diversities 
created by the rotations of the Ordiifary Lords. 

The rise of this division by which the cogniz^ 
ance of most actibns ts committed in the first in- 
stance to a single judge, has not been distinctly 
fraced. iTie origih of the College of Justice 
and the scheme of its constitution have been 
looked for in the establishment of the l^rench 
parliamehts, particularly in that of the parliament 
of Faris. fiut although the judicial power wa& 
in the latter tribunal much subdivided, and wa^ 
parcelled out among different chambers with con- 
siderable intricacy, it does not appear that there 
wa^ any dielegation and resumption of it between 
them, or any control exercised over the several 

B 
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diflferent chambers by the body qf the parliament. 
From whatever exigence, or after whatever ex- 
ample this allotment has taken place in . the Ses- 
sion, it may be considered, with some probability, 
as an act of the court itself; since it formed no 
part of its constitution established in- 1532, so far 
as can be discovered, nor is it alluded to in those 
original ordinances which were prepared by the 
Lords under sanction of King James, and after- 
wards ratified in parliament as a permanent rule, 
by 1540, ch. 93. The only part of these primary 
regulations by which a division of the Court, or 
rather a deputation of certain judges for special 
purposes was appointed, is the article, numbered 
53, in the statute book, ^^ for examinatioun of wit- 
** nesse, " by which it was provided, that three 
of " the Lords of the Seat ** should sit for that 
purpose by a weekly rotation, in the Council- 
house, after the business of the court was finish- 
ed. A subsequent article (57 •) which provides, 

that all publication of witnesse and utheris at- 
* testatiouns and examinatiouns of proces be maid 

before the liaill auditour, ** rather affords some 
degree of evidence that no regular separation si- 
milar to the present originally existed. 

Of any division of judges during the regular 
sittings of court no discovery is made, by the re- 
cords hitherto published, prior in date to 1591. 
An act of sederunt in that year, (25th May), pro- 
vides, ^^ that in all tymes cuming the Lord Ordi- 
^^ nar appointit weeklie to sit in the Outer Tul- 
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^^ buy lb, for heriog an4 dechioun of actionis, saU 
^^ by ixawise be tallit in the remanand Lords au- 
** dience, nor haif voU with <hem at the desire of 
^^ ony of the partieS|» bot onlie as th^ saids Liords 
'^ remanand in the Inner-House sail think guid 
«f and e:tpedient. '* , The Ordinary, in the Outer*i 
House is again noticed in an act of sederunt of 
1 1 th January i 604 ; at which time his authority 
to sit for the decisbn of causes seems id have beei| 
distinctly and fully established, and even some of 
the ihconveniendes in practice, attending such a 
division^ to have been already felt. The act pro- 
vides a remedy for the interference in procedure 
betwixt the Ordinary and the Court ; and de# 
clares that the excuse ^^ thair ben, '* that is^ the 
excuse of a lawyer^s attendance in the Inner-house^ 
should not, except with regard to certain indivi<^ * 
duals there named, be a relevant reason for stay* 
ing the proceedings. After this last mentioned 
date, very frequent notices of the Ordinary's juris* 
diction occur in the books of sedeii'unt ; and from 
that time the establishment has continued uninter<« 
ruptedly and without material variation in its pre^ 
sent form. 

Whether any division df a court, corresponding 
to the Inner and Outer-houses of Session^ is es- 
sentially useful, depends partly on the solution of 
cither questions connected with the system of judi- 
cial process. It must be acknowledged, in gene«^ 
ral^ that the intervemioaof the Outer<»house maker 
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the redress by action more tedioas, and creates a 
greater complication in the machinery than is 
strictly necessary. The jurisdiction of the Ordi- 
nary having grown, probably without much obser- 
vation, out of the other court, is not very precise 
in its character. In one view he may be regarded 
merely as a committee of the Inner-house, entrust- 
ed with certain parts of the management and pre- 
paration of causes ; but he may also, and perhaps 
more justly, be considered as a separate and inde- 
pendent judge. For although process does not 
issue in his name individually, and although his 
acts are subject, from the origin and circumstan- 
ces of his judicatory, to an expeditious form of 
review, there can be no question that in all other 
respects he possesses a full jurisdiction and en- 
tire power of adjudication. If he was confined to 
such judicial steps as are prepararory to sentence^ 
his functions as a delegate or member of the other 
bench might be understood. But when he further 
proceeds to give judgment, and to review his own 
sentences, it is impossible not to regard such pro- 
ceedings as the acts of an independent, though 
in some respects subordinate tribunal. The ge- 
neral objection therefore, although it is in part 
obviated by other forms and limitations in the 
proceeding, is, that the majority of causes are thus 
in a manner tried twice over, and parties subjected 
to a j^ocess comparatively slow and circuitous, 
which, unless counterbalanced by some real and 
great advantage, is plainly exceptionable* 
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It is imagined that the strongest argument in 
favour of such a separation must be sought in the 
difficulty which the Court would experience of 
discussing every action in its several parts and 
progressive stages. By the plan of detaching a 
part of their number to hear causes in the first 
instance, one of two ends may appear to be gzm* 
^« I. The opinion of the single judge may in 
some cases satisfy the parties, ai>d prevent farther 
procedure. 2. In those cases which are afterw^ds 
taken before the full bench » the single judge is 
supposed, by his conduct of the preliminary pro- 
cess, by reducing the pleas into distinct shapes, 
and by collecting evidence in questions of fact, to 
.save the time and abridge the labour of the Court. 
On the Ordinary are thus devolved what are aC^^ 
counted the less important though burthensome 
parts of the procedure ; with this further advaa- 
tage, that the relief is afforded without interrup- 
tion to the procedure of the principal Court. 

In weighing the first mentioned benefit, how- 
ever, it is to be recollected how seldom those, who 
have taken one step in litigation before the Su- 
preme Court, stop short of a second ; particularly 
in a txiansition so easy as that from the Outer to 
the Inner-house of Session. ^ And in weighing 



* That many actions proceed no farther than the Outer- 
house is true. But it wiU probably be found that these are 
jpases in which the party had no purpose or ;nean$ of judi- 
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SECTION IV. 

Another particular of great moment in tli« 
constitution of a Court, from the extent of its in- 
direct and mediate influence, is the expedient 
number of its members. 

However difficult it may be to fix here upon 
any precise and absolute standard, yet the great 
objects which must be at all times pursued will 
considerably narrow the choice. An individual 
possessing eminently all the qualifications for the 
trust wdiild form the best tribunal, because he 
would be unfettered by those whose qualifications 
might be inferior and opinions dilFerent. The 
evidenti objection is^ that an individual is seldom 
to be found in whom all parts of the judge's cha- 
racter are combined m their greatest degree and 
best proportion, or in whom, when advanced so 
highly, these qualities retain at once their due ac- 
tivity and moderation. For these reasons it is 
scarcely ever safe to vest in one person a para- 
mount and extensive jurisdiction. 

An opposite extreme, and attended witli scarcely 
less danger to the proper administration of justice, 
is the case of a large body or multitude of judges 
sitting in one tribunal. If the most active and 
consistent discharge of the judicial duties is to be 
expected from an individual, these properties 
must be impaired, and at last nearly destroyed, 
as we recede from that model. It would be su- 
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perfiuous to enter into a full discussion on thi^ 
head, or to repeat the arguments which, support* 
ed now by a twofold experiment, seem to have 
demonstrated that a bench of fifteen members is 
too great for the useful purposes of judicbl deli* , 
beration. Men of eminent qualities may not 
easily be found to fill so many seats ; or, if they 
are discovered, and, contrary to opposing tempta- 
tions, are selected in some proportion to their 
merits, yet the mere circumstance of the number 
embarrasses their action. If all do not sit at once, 
the judgments of the Court will fluctuate with 
their changing combinations. If all do sit toge- 
ther at all times, either the concert of opinions 
will be obstructed by the many who deliberate, or 
a part, deterred by this apprehension, will remain 
aloof: in either gase there is a danger that the 
Court may forfeit its dignity, and thereby lose 
much of its usefulness. To these reasons many, 
others of no trivial sort might be added, and have 
on different late occasions been irresistibly en« 
forced. It is enough to recollect that, in so largo 
an assembly, no individual is sufficiently marked 
to ensure the full advantage either of his exer- 
tion or responsibility. Nor against these weighty 
objections is there any countervailing benefit in 
the despatch of business. For the despatch of muU 
tiplied business is expedited, not by the number 
of judges, but by the number of Courts ; a dis- 
tinction sufficiently obvious, but seemingly over* 
jlQoked in the constitution of the Session, and still 
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But, ih the next place, although it should hot. 
on any grounds hitherto cleared, be thought ex- 

• • ^ ' 

pedient to put an end to the sittings of the Ordi- 
nary Lords, it is plain that the reasons by which 
alone that arrangement can be justified, did hot 
prove or imply the utility of a rotation. The evils 
which have arisen from that rotation are sufficient- 
ly evident ; and the books of sederunt are a record 
of constant but unavailing endeavours to palliate 
a disease inherent in the system. Those judges 
who, sitting in their separate courts periodically, 
or in the old language of the Court itself, in ^^ the 
" order of their squadrons, '^ (a) are necessarily 
absent at intervals from the Bench, must be dis« 
qualified, even after their return, from taking a 
part in many of the proceedings. But the im« 
mediate effects of theii* al)sence ' on the decisions 
of the Court are equally obvious, and still more 
detrimental ; for by the shifting members of the 
Bench, and the , change of the individuals who 
fill it frofh week to ' week, and even from day 
to day, it becomes ih truth' not one Court but a 
succession of miany different Courts : and although 
every judge should continue to think and vote 
upon all points of law with inflexible constancy, 
the opinions and sentences, of the Court may be 
nevertheless in a state of perpetual fluctuation. A 
number of persons, thus associated almost upon a 
principle of disunion, want some of the best pro- 



(2) A. S, 4, Nev. 1686. 
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perties of a tribunal ; and it scarcely could be 
looked for that a law so administered 

Omne genus motus et coetus experiundo, 

should ever have subsided into a well ordered cott- 
sistency. The evil arising from this fluctuatioQ 
in the Court must have been felt at all times : 
and a passage of Lord Stair (3) clearly alludes to 
this inconvenience* Treating of bills from the 
Outer-house, pendente processus he observes t 
** But if upon the new debate the Lords be not 
generally convinced, they will not alter by the 
mere plurality : otherwise there could never be 
certainty in acts of litiscontestation. For snp« 
pose one quorum have determined pro^ and an- 
other quorum of different members determine 
contra^ carrying the point by a vote or two, 
parties would ever watch their opportunity as 
they conceived the Lords of the several sede« 
'^ runts to favour them, and would never miss to 
^« {H'ess i^ew elamorous bills to obtain an altera- 
*^ tion ; and so a third sederunt might make a 
^' second alteration, and so forth : so that justice 
^* could iiot be despatched : and therefore the 
** first vote, when no party could make a choice^ 
** is always to be sustained, unless a new quorum 
'^ do alter generally, '* &c. 

The plan olF alternate Ordinaries has an evil 
influence on the procedure in other respects. The 
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(3) Stair's Instit. b. 4. tit 40. 
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time \9h1ch can be allowed to each Judge for bU 
separate functions is too limited ; and, which is , 
still more hurtful, it is so much divided as to be 
rendered in a great measure unprofitable. To 
this must be added the motive of delay and in- 
terruption which is found in the distracted at* 
tendance of the practitioners; and the excuses 
thence drawn for the want of preparation, as well 
as of attendance. It is well provided by the late 
. act, that each Chamber of Session shall sit with* 
out regard to the meetings of the other. A con# 
trary provision would not only have diminished 
greatly the general utility of that division to the 
country, but would even, in a subordinate view, 
have been disadvantageous to the body of the 
3ar, and injurious to the profession. But, in 
consequence of this, which seems a perfectly fit 
provision, the obstruction above noticed is in 
practice more liable to occur : And were it so 
frequently to occur as to occasion any consider* 
able interruption, the only effectual remedy, per- 
haps, would be a refusal, in either Court, to sustain 
the excuse of a procurator's attendanfre at any other 
bar ; which, though harsh in the first appearance, 
would lead naturally to some remedial arrange- 
ment by the greater division of business or o- 
ther expedient ; and at all events seems to be, as 
a general rule, essential to the dispatch of the 
proceedings. 

In consequence of the greatly reduced numbers 
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!i?bich now* sit together in each of tfie Courts of 
the Sessiofi, sbme of the causes of uncertainty 
which have beea noticed under this Section have 
.been infinitely abridged. Yet the rotation of 
Judges in the Outer-house has been justly regard- 
ed as in every shape an iimperfection ; and its 
operation was plainly rendered even more inju- 
rious by the change recently effected, in so far as 
the Ordinary Lords who go out and return in 
the circle bear a greater proportion to the dimi* 
nished numbers of the Bench ; so that the diver- 
sities in the Court, though les$ complicated than 
before, became after that measure more consider- 
able. That entire separation, therefore, of the 
.OiUer and Inner-houses of the Session, which has 
by a late statute been eventually provided for, 
must necessarily tend to remove still more effec- 
tually the evils which have been found to pene- 
trate so deeply into the constitution of both 
Courts. Besides the benefit of permanent lum- 
bers, and the nearer approach to what seems a, 
rights standard in that respect, the Judges of each 
House will be thus enabled to give an undivided 
attention to their peculiar duties; and the practice 
of the Court in general cannot fail to gain both 
greater certainty and dispatch. 

In contemplation of this measure, it may de- 
serve consideration, whether the course of pro- 
cedure before the Ordinaries might not, with be- 
pefit to the practice, admit certain farther modi- 
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fications. For as the suitors are thus, by the 
constitution of the Session, compellecl in the 
greatest number of cases to pass through two 
Courts having nearly the same powers and ju* 
risdiction, it is important to use every precaution 
which may ensure the advantages supposed to a- 
rise from such a division* Some very important 
checks on that dilatory and vexatious procedure 
which the forms of the Outer-house before ad« 
mitted, have been provided by the late regula* 
tions of the Court. ( i ) But it must fiirther be 
allowed, not only that the unlimited power of 
reclaiming to the Ordinary, which is prohibited 
by these regulations, was highly detrimental, but 
that the benefit to be derived from the Outer- 
house, in the due preparation of causes, is great- 
ly obstructed by an unrestrained power of appeal- 
ing to the Court from interlocutory sentences 
given in the Outer-house. The constant and 
often premature interference thus occasioned, in- 
terrupts and perplexes the proper business of 
each department, besides being the means of in- 
troducing a lax and indefinite course into the 
whole system of the process. If the Judges sit- 
ting together have not the necessary time for di- 
recting the successive judicial steps in the pro- 
gress bf causes, some restriction on the liberty 
of appeal from the Ordinary seems to be indis- 

( I ) Act of Sederunt, 7. February 1810. 
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pensable ; since^ otherwise, doubts may be enter* 
tained how far the Court derive a substantial re^* 
lief from bis appointment* These, however, are 
vitw$ which have a respect more properly to the 
rules of the judicial process* 
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SECTION vr. 

• Oke Other provubn, of a more general de- 
scription, affecting the judicial establishments^ 
may be noticed, although scarcely admitting any 
doubt in regard to its application ; namely, that, 
in the present order of society, no court or judge 
can expediently possess a power of delegating the 
proper judicial authority ; a restriction sufficient- 
ly implied in the nature of such a trust, and the 
selection of personal qualities in a Judge* 

This delicacy is little observed in early periodsf* 
One of the first acts of the Council and Session^ 
^ ^53^9 ^^9 ^ ^ sederunt on the 31st July of 
that year, (i) to appoint (notwithstanding the 
ordinances for a quorum of ten, and for the terms 
of sitting) that such of the Lords as should be 
in town for the time should sit during the *' fe-< 
^' riate* tym of harvest ^' for the determination 
of such matters as required dispatch j and ^^ all 
^' the Lordis now present hes gevin and grantit 
*' thair power to thaim that sail happin to re-' 
^ mane as saide is, and sail appruve the samin 
** as thai war present. '* 

It was customary in like manner for the Scot* 
tish Parliaments, without the formality of legisla- 
tive acts, to delegate not the judicial only, but 
the higher powers of the Three Estates, and that 

( I ) Early Acts of Sederunt, printed by Mr Thom8<m. 
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even during their adjournments, to committees of 
their number. Thus the inscriptions of the first 
and second Parliaments of James I. bear, * Electas 

• fuerunt' certae personse ad articulos datos per 

• Dominum Regem determinandos, data ceteris 

• licencia recedendi. * And the same practice 
was repeated on many subsequent occasions. The 
first act of the sixth parliament of James IIL 
begins thus. ^ It is statut and ordained be the 

• Lords having the haill power of the Three E- 

• staits committed to them, and the body of the 

• realmc and parliament, ' &c. 1471, c. 41. That 
is to say, it was statuted by the Lords' delegates, 
and published in the name, and with the authori- 
ty, of the whole parliament. The same occurs 
in 1478 and 1483. 

The practice was in like manner of greater an* 
tiquity ; and sometimes the whole business of the 
parliament was thus delegated, for reasons of con- 
veniency, to a part of the number who had been 
summoned. Thus in a parliament held at Scone, 
27th September 1367, * Quaedam certae personae 

• electac fuerunt per easdem * communitates * ad 
^ parlamentum tenendum, data aliis causa aututn- 

• pni licencia ad propria redeundi. * (Ctuarto Re- 
gister, now in the Reg; House.) A similar no- 
tice appears in the same record of a parliament 
held at Perth, 6th March 1368. And the same 
in the parliament at Perth in 1369, where, on a 
preamble, that * nee sit vcl fuerit expediens quod 
^ universalis, conununitas ad deliberaciones hojus-* 
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^ modi intenderet seu eciam expect^et, ' the bu- 
uness 18 devolved on a committee of Secret affairs* 
iind the same in a parliament at Scone^ ad March 
1372, where the committee proceeded to enact 1 
great variety of lawy. 

Examples of the same kind are ^o E>e found in 
the English rolls (Cotton's Abridgement), and 
that too, even where parliaments, on the eve of 
their dissolution, continued and devolved their 
whole powers to a committee named by them* 
selves. (See 1 4. Edw. III. c. 5. Barrington^ 344*) 

Instances of more special and limited devo-<^ 
lutions are equally freq.uent. Thus, a< <^om^ 
mission was granted by the first parliament of 
Charles I. (1633) ^^^ ^ revisal of the lawsy 
with a declaration, that what they agreed should 
have the force of law, without reporting to 
the parliament (2). The same power was vest- 
ed by the commission 1 66 1 • c. 6 1 • The Lords 
of Articles in 1681 granted a commission with' 
powers of parliament * to revise the Erie of 

* Argyle's rights. * (3) The unrestrained autho- 
rity granted by Charles I. and his successors to , 
the Privy Council need not be enlarged upouv 

By his first parliament, 1633, ^* ^5> ^^^7 ^^^ ^^' 
powered to * amplifie the authority of the Justices 

* of Peace ; * and it is enacted, that * what they 

* shall decrete and determine thereanent '•^^' shall 
^ have the force, strength and power of an act of 

(a) Mackenz. Obs. p. 387. (3} Mack. t&Vf.. 
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^ parltameiit. ' And by 1663, c. a. ^Act against 
Separation) the Council are empowered, besides 
special authority there given, * to do every other 
^ ^ thing they shall find necessary for procuring o^' 
^ bedience to this act. ' 

By an act of the same parliament, (15. Cha. I.) 
* It is declared, * regarding a clause of an act of 
Secret Council the rest of which act is here rati^ 
fied, ^ that his Majesty takes to his own gracious 
^ consideration what to do thereaqent in whole or 
< in part, as his Majesty in his royal wisdom shall 
' think most expedient* And whatever his Ma* 
*. jesty shall do now or hereafter thereanent shalt 
^ be as valid and effectual as if the same had been 
^ particularly exprest in this present act. ' The 
act here confirmed, which regarded payment of 
the King^s annuity, had 4:>een previously statuted 
and ordained ad interim by the Lords of the Se« 
cret Council. And it is to be observed of these 
numerous statutes of the Council and of other 
commissioners durmg the intervals of parliament^ 
that the powers there exercised, however arbitra<« 
ry and destructive to liberty, were not always al> 
rogated without;the colour of law. For it had^ 
long before the tyranny of the Stewarts, become 
usual, as already nodced, for the parliameptd to 
delegate their authority to a committee, who were 
in truth the King's ordinary counsellors ; and the 
illegality consisted, not so much in the s^ssump^ 
tion of authority,, as in its perversion to tyrannic 

C 
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cal purposes. Nor was this mode of proceeding sT 
resource of arbitrary dm^i akme : For it was not 
unusually adof^ted ev^n at other periods. Thus^ 
in the first parliament of William and Mary ( 1 693 , 
c« 34*), the commission for reguktion of the ju-« 
dicature was empowered to maJee orders, acts and 
constitutions; and their Majesties, with consent 
of the Estates, ratified mid approved the acts so 
to be made* Indeed, the various commissions and 
other delegations of a similar nature both under 
the monarchical and republican government, par« 
ticularly in the acts rescinded, are innumerable. 
The second triennial parfiament sate by virtue of 
an ordinance or indiction made by a commission^ 
who were nominated by the first triennial parlia^ 
ment, with power to this effect. (Acts Rescinded.) 
Examples even appear on the records, in the fif- 
teenth century, where the committees of parlia-' 
ment again delegated directly to other persons the 
whole power thus committed to them : of which 
subdelegation an instance occurs in the record of 
the Acta Dcminortmi Atsditorznn (t\ of , date loth 
May 147^9 and another on the 14th May of the 
same year ; and it is probable that m«my more are 
to be found. 

The justices and other judges holding comrnis-' 
sion from the King were^^ in like mariner, by the 
ancient usage, empowered to delegate their au-r 
thority. It was indeed, in every instance, the^ 



(i) Printed by Mr Thoinsen. 
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^plied privilege, or, to sp^k mofe justly, the 
obligation of the feudal Tordi, aifd of all those 
infeft in th^ right of jurisdiction, tcf etnplo/ a[<le- 
|>uty when disabled themselv^ from administering 
justice to the vassals. Since the MH resumfptioft 
of the feudal juriddictioiid, and their rtxttrn to the 
€rowh, the right of delegation had of course fall- 
en with the property, anfd bfeen subjected to the 
juster limitations of modern law and consuetude. 
The only instance of the former practice which 
remains* in our judicial establishment, occurs to 1 
certain( exteht inf the jurisdiction of the provincial 
Sheriffs aiid Ste^aMi ; an exception, of which thfe 
expediency may very well be cstlled id question. 
For if art appeal from the one judge to the othet 
be allowed^ there k a hurtful and unnecessary de- 
lay ; and if it is not competent^ one of theni 
should appear to be supernumerary. It would de- 
serve consideration therefore, whether, m this re-» 
maining instance also, the power of delegation 
ought not to be withheld, and the office be ren- 
dered at the same time of more importance, and 
to be exercised by a sole resident judge with suit- 
able qualifications. 



The above seem to be the points of mo^t gene-^ 
ral moment in the constitution of a court. In re- 
gard ,to the times and places of sitting, the regu- 
lation of its subordinate members, and other par^ 

C 2 
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ticulars not of a definite and permanent nature, k 
teonld be unnecessary to enter into any detail. 

It may be observed, however, in regard to the 
4ime8 of sitting, that the provisions of our sys- 
tem are somewhat different from, and it must be 
thought superior to, those of the English* For 
ihe frequency of interruption, and the short durap 
{ion of the terms, in that country, cannot Saul to 
occasion inconveniendes, and to give new oppor- 
tunities for the delay of justice, by protracting 
the judicial remedies. And although a great part 
of the business, in civil as well as criminal suits, is in 
England conducted on the circuits, yet the inter- 
ruptions thereby rendered necessary do not by 
any means account for the frequent vacations of 
their supreme courts, and the very limited times of 
their termly sittings. 



SUCH appear to be some of the leading priii« 
ciples in the just plan of an establishment for the 
several Courts ; and some of the regulations, 
whether of direct or indirect operation, which 
tend to influence the character of the individual 
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members, and to secure the general purity as well 
as power of the tribunals. - 

Those dangers of a more direct nature, which 
have been guarded against by the jealousy of the 
legislature, or which, in an abstract view, may still 
be thought to call for interference, are indeed 
little to be apprehended in later ^times ; but ne- 
vertheless, at every period, and even where the 
characters and purposes of men in office are the 
most pure and elevated, all such provisions are 
beneficial as a shield from misconstruction. 
Whatever tends to raise and to uphold in others 
an honourable estimation of the judicatures is^ 
for that reason, independently of any other, evi» 
dently beneficial ; and towards this point, as one 
of their objects, concur in different degrees all 
the provisions which have been detailed. The 
scheme which invests a few individuals with an 
important trust, bestows upon them a liberal and 
irrevocable reward, and places them apart from 
others on a station where every eye can search their 
conduct and measure their acquirements, seems to 
have done every thing which foresight can devise 
for the perfection of their official character. ' Daily 
examples may accordingly be witnessed in British 
Courts, where the loudest calls of party interest 
are drowned in the voice of the law, and the most 
seducing views of partial expediency sacrificed to 
(he purity of its administration* 

Chap. 
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licationi. For as the suitors are thus, by the 
constitution of the Session, compelleU in the 
greatest number of cases to pass through two 
Courts having nearly the same powers and ju« 
risdiction, it is important to use every precaution 
which may ensure the advantages supposed to a- 
rise from such a division. Some very important 
checks on that dilatory and vexatious procedure 
which the forms of the Outer-house before ad« 
mittedy have been provided by the late regula* 
tions of the Court. ( i ) But it must farther be 
allowed, not only that the unlimited power of 
reclaiming to the Ordinary, which is prohibited 
by these regulations, was highly detrimental, biit 
that the benefit to be derived from the Outer- 
house, in the due preparation of causes, is great- 
ly obstructed by an unrestrained power of appeal- 
ing to the Court from interlocutory sentences 
given in the Outer-house. The constant and 
often premature interference thus occasioned, in- 
terrupts and perplexes the proper business of 
each department, besides being the means of in- 
troducing a lax and indefinite course into the 
whole system of the process. If the Judges sit- 
ting together hiave not the necessary time for di- 
recting the successive judicial steps in the pro- 
gress bf causes, some restriction on the liberty 
of appeal from the Ordinary seems to be indis- 

( I ) Act of Sederunt, 7. February 1810. 
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{>erly be considered under two views^ their distrU 
hndotkj and subordination. 

Tiie remarks applicable to these different as« 
pects of the establishment, in relation to the num- 
ber, distribution, and subordimttion of the Courts, 
are so closely connected, that it would be unpro- 
iitable to attempt, in a sketch imperfect like the 
|>resent, any strict order of division. 
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PECTION I. 



The distinctions of jurisdiction are cpmpHcat* 
ed, and assuine many combinations in different 
Societies; and in different periods of the same socie- 
ty ; varieties which are nearly arbitrary in their na- 
ture^ and often of little moment in a practical view*. 
A history of the rise and advancenient of the seve- 
ral Courts of this country is connected with some 
interesting views of society ; and though the ma- 
terials are not abundant, the field cannot yet bq 
considered as quite exhausted. The attempt, 
however, is not only arduous, but would lead into 
a great extent ; and the discussion has no direct 
connexion with the present state of our judica- 
tures. 

In the early times of our law it is well known 
that the territorial jurisdiction was more strongly 
marked than any other, and long upheld by the 
force of the feudal constitutions, even in opposi- 
tion to the kingly power : And in no country were 
the privileges of jurisdiction enjoyed by the crown 
vassals more extensively than in Scotland, where 
we find some of the great Lords not distributing 
justice merely, but even establishing laws. Sir 
James Balfour ( i ) has preserved a code of laws 
which had originally been " decreitit and deli- 
f ^ verit '* by Black Archibald of Douglas, and Ar- 
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^hibald his son ; and were confirmjed at Lincludeif 
on the 1 8th December 1468, by Erie WilUani 
Douglas and. other Lords. In apreanible bearing 
the latter date is this ^^ Item. The said Erie. WiU 
^' liam and Lordis and eldest bordoureris mado 
^' certaine pointis to be tressoun in time of weir^' 
f^ fare to be usit : the whilkis wer na tressona 
^' befoir his time, hot to be tressoun in his time 
^^ and eftir, gif thai wer usit ather be men or wo^ 
^^ men. " Nor was it in the Courts of the Bor^ 
der exclusively, or in the districts which preserv* 
ed an acknowledged immunity from the common 
laws of the kingdom, as that of Galloway , nor 
in consequence of royal charter or delegation to 
individuals, that such high powers were exercis<4 
ed: but traces of the general independence o£ 
the greater vassals^ even in the 14th and i5tk 
centuries, are everywhere to be found. 

Even after the paramount right of the king^ and> 
his parliament, in all matters of legislation, was 
more amply acquired and acknowledged, the pow^ 
er of executing the laws continued lamentably: 
defitetive ; and the records of parliament in the 
X5th and even i6th centuries afford a striking pic^ 
ture of the uncontrolled force of the aristocracy^ 
or the comparative weakness at Je^t of the royal 
authority. Thus, after the establishment of the 
present session, an act of the 4th parliament o£ 
James IIL (1535, c. 15.) begins* with this plaint :> 
^^ Because it is unprofitable and inutile to make^ 
ft Jawis and statutis for policie to be bad^ withoutr 
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^ the same be keiped. '^ The statute-book is full 
of enactments ordering and providing that the 
acts of parliament shall be executed and enforced. 

In the parliament at Edinburgh, 1466, the Lord 
Glamys enacts himself, his lands and goods, law- 
borows, that his mother shall be skaithless by him, 
and all he may let : And numerous instances of a 
similar description might easily be adduced, and 
are known to every one. Jn such a state of so- 
ciety, it is plain that Law could derive little sup- 
port from the mere authority of Courts of Justice. 

The other great and well known obstructions 
to the ordinary course of justice, which arose out 
of the various privileges usurped during the same 
ages by the clergy, had scarcely less influ^cei^ 
At whatever period the separation of ecclesiastical 
from civil jurisdiction was first effected in Scot- 
land, it appears, by an act of Robert III. in a par- 
liament held at Scone in the year 1400, to have 
been established at least before that date ; and the 
effects of this important division are more fiilly 
ascertained by the statute of James I, 1426, c. 86. 

Against both these evils, by which their author* 
rity was so much trenched upon, the Scottish mp« 
narchs had begun at an esu'ly period to direct their 
eifforts. Thus, besides earlier and more doubtful 
authorities from the Assis. David IL ch. i. Stat. 
Alexander 11. cb* 4. and others, the act above 
quoted in 1426 regulates certsun points of proce-^ 
dure, with a view to those oppressive delays whicH 
l^ad bepn occasioned by t}ieclaims of the ecclesi* 
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ftstical order. In the same parliament^ various 
provisions were made by acts 91, 93, 94, for the 
more effectual observance of the king^s laws, an<i 
the control of the ordinary judges, and punish* 
ment of such as through sloth or favour should 
neglect the execution of the laws* Similar and 
more pointed regulations were adopted in 1487, 
ch. 98, 99. For the genera! restraint of the heri- 
table jurisdictions it was in like manner provided, 
by 1449, ^^' ^^> ^^^^ regalities escheated to the 
Crown should thereafter be justified by the king's 
justice. The heritable tenure of the Warden, and 
his jurisdiction in treason, were also, on occasion 
of the great preceding rebellion, abolished in 1455 
by act 42 ; and other heritable offices recalled by 
the same parliament (act 44) ; and all regalities 
then in the king's hands annexed perpetually to 
the royalty (act 43). * But mere regulations were 
of little avail ; and the king was frequently oblig- 
ed to enforce the execution of the law by his own 
presence, and that of his army ; a policy which ^ 
was enjoined by a general act of the third parlia- 
ment of James II, (1440, ch. 6.) providing "that 
^f our soveraine Lord the King ride throw all the 
*' realme incontinent after their be send word to 
♦• his council whair ony rebellion, slachter, burn* 



* In England the restraint of private jurisdictions was 
accomplished at an earlier period, and in a more general 
and forcible manner, by William I. ; and a similar suppres- 
gion of the Welch jurisdictions effected by Henry VIIL 
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cal purposes. Nor was this mode of proceeding sr 
resource of arbitrary timet alone : For it was not 
unusually adoj^ed ev^n at other periods. Thus^ 
in the first parliament of William and Mary ( 1 693, 
c* 340> ^^^ commission for reguktion of the ju.« 
dicature was empowered to make orders, acts and 
constitutions; and their Majesties, with consent 
of the Estates, raHfied and approved the acts so 
to he made* Indeed, the various commissions and 
other delegations of a similar nature both under 
the monarchical and republican government, par« 
ticularly in the acts rescinded, are innumerable. 
The second triennial parliament sate by virtue of 
an ordinance or indiction made by a commission ^ 
who were nominated by the first triennial parlia^ 
ment, with power to this effect. (Acts Rescinded.) 
Examples even appear on the records in the fif-* 
teenth century, where the committees of paiflia-* 
ment again delegated directly to other persons the 
whole power thus committed to them : of which 
subdelegation an instance occurs in the record of 
the Acta Domnorum Auditorzm{t\ of date loth 
May 1 47 1 9 and another on the 14th May of the 
same year ; and it is probable that msmy more are 
to be found. 

The justices and other judges holding commis-^ 
sion from the King were^^ in like manner, by the 
ancient usage, empowered to delegate their au-' 
thority. It was indeed, in every instance, tho 
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implied privilege, or, to sp^k mote justly, the 
obligation of the feudal Tord^, aiid of all those 
infeft in th^ right of jurisdiction, td employ 2(<le- 
puty when disabled themselv^ from administering 
justice to the vassals. Since the fhial resum'plioft 
of the feudal jurisdictions, and their ttXttTn to the 
Crown, the right of delegation had of course foil- 
en with the property, aiifd b^en subjected to the 
juster limitations of modern law and consuetude. 
The only instance of the former practice which 
remains* in our judicial establishment, occurs to 1 
certain extaeit tof the jurisdiction of the provincial 
Sheriffs and Steiirafdi^ an exception, of which the 
expediency may very wetl be csrlled ih question. 
For if an appeal from the one judge to the other 
be allowed^ there k a hurtful and unnecessary de-^ 
lay ; and if it is not competent^ one of thenl 
should appear to be supernumerary. It would de« 
serve consideration therefore, whether, in thk re- 
maining instance also, the power of delegation 
ought not to be withheld, and the office be ren« 
dered at the same time of more importance, and 
to be exercised by a sole resident judge with suit- 
able qualifications. 



The above seem to be the points of mo^t gene-^ 
ral moment in the constitution of a court. In re- 
gard to the times and places of sitting, the regu- 
lation of its subordinate members, and other par-^ 

C 2 
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dculars not of a dcffinite and permanent nature^ it 
mroald be unnecessary to enter into any detail. 

It may be observed, however, in regard to the 
limes of sitting, that the provisions of our sys- 
tem are somewhat different from, and it must be 
"thought superior to, those of the English* For 
ihe frequency of interruption, and the short dura- 
tion of the terms, in that country, cannot fail to 
occasion inconveniencies, and to give new oppor- 
tunities for the delay of justice, by protracting 
the judicial remedies. And although a great part 
of the business, in civil as well as criminal suits, is in 
:£ngland conducted on the circuits, yet the inter- 
ruptions thereby rendered necessary do not by 
any means account for the frequent vacations of 
their supreme courts, and the very limited times of 
their termly sittings* 



SUCH appear to be some of the leading priii- 
ciples in the just plan of an establishment for the 
several Courts ; and some of the regulations, 
whether of direct or indirect operation, which 
tend to influence the character of the individual 
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members, and to secure the general purity as well 
as power of the tribunals. • 

Those dangers of a more direct nature, which 
have been guarded against by the jealousy of the 
legislature, or which, in an abstract view, may still 
be thought to call for interference, are indeed 
little to be apprehended in later ^times ; but ne- 
vertheless, at every period, and even where the 
characters and purposes of men in office are the 
most pure and elevated, all such provisions are 
beneficial as a shield from misconstruction* 
Whatever tends to raise and to uphold in others 
an honourable estimation of the judicatures is, 
for that reason, independently of any other, evi«- 
dently beneficial ; and towards this point, as one 
of their objects, concur in different degrees all 
the provisions which have been detailed. The 
scheme which invests a few individuals with an 
important trust, bestows upon them a liberal and 
irrevocable reward, and places them apart from 
others on a station where every eye can search their 
conduct and measure their acquirements, seems to 
have done every thing which foresight can devise 
for the perfection of their official character* ' Daily 
examples may accordingly be witnessed in British 
Courts, where the loudest calls of party interest 
are drowned in the voice of the law, and the most 
seducing views of partial expediency sacrificed to 
(he purity of its administratioiu 

Chap. 
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distributed by Edward among the Cotlrts of WesU 
minster, the jurisdictions were probably assorted 
lirith some equality in both instances. But such 
a balance cannot be preserved for any considerable 



time; 



. When, by the varying circumstances of natioil^ 
al advancement, the occupation of the Courts in^ir 
creases in a differing ratio, the disproportion may 
either be rectified by the creation of new. tribunals^ 
or the business of the Court which is burthened 
may be transferred in part to the others. The 
latter expedient^ when it is practicable, seems to 
be the best $ not only because it is cheaper and 
more simple, but because superfluous establish* 
ments are positively hurtful. 

* At the period when the business of the o^nmon 
pleas Court had risen in England .to an excess o^ 
ver the other departments, the practitioners of the 
King's Bench and Exchequer were encouraged^ 
by certain well known-methods, to draw a portion 
of those pleas within the cognizance of their re« 
spective Courts ; an expedient which has hithertd 
been found efficacious in that country. When 
the same emergency lately occurred in this coun<A 
try, created in part probably by the pecultiur or* 
ganization of the civil Court, but partly also by 
an. advancement in wealth, aiid an extension .of 
toterpr ize, altogether equal to the progress of Eng- 
land in any period of her history, di&rent schemes 
were suggested for the relief of the supreme tribu- 
nah To som^ the expedient could not fail ti» 
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oituY^ which ^as resorted to in Ehgtadd, of open- 
hig the Exchequer to common pleas of the sub« 
jects; since it was obvious that the peculiar judi<* 
ciai employments of that Court had Dot grown to 
ah eactent proportioned to that of the Session* 
And if no other questions had been involved thi& 
resource might perhajps have yielded an adequate 
ranedy. But, besides the general growth of the 
judicial business, the constitution of the Session 
itsalf^ and that defect in its peculiar construction 
which bad k>n^ been donstdered as- capital, ne<» 
iessarily s^racted the attention of the legislati!ire« 
So apparent were the evils hence resulting, that 
anyvplan of amfendihent which left this! root uncut 
seemed nugatory ; and, in a complex, view of the 
question, that plan appeared the most salutary^ 
which ensured a dimitiutioh of nuniber in this 
Court, and also provided an outlet for such ex* 
cess of businesi as might be expected to continue 
even ^fter that alteration. 

it was for this reason probably that the division 
of the Session formed the basis of both the arrange-* 
ments which were proposed in 1807 and i8o8. 
The bill, printed i6th February 1807, was indeed 
different from that which has since been passed, isk 
two very important particulars applicable to this 
part of the subject ; in so far as it proposed two 
new tribunals of ordinary civil jurisdiction, and 
also a new and intermediate tribunal of apl^eal. 

With regard to the comparative expediency in 
this country of one or of more new courts of 

D 
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ordinary jurisdiction, it is difficult a priori to ei» 
timate the fit extent of such provisions; But it 
may be concluded, generally, that no superfluous 
tribunal should ever be created. The multipli- 
cation of courts, beyond the number which is 
quite equal to the duty, not only is a useless 
charge, but is even more injurious by the degra* 
dation into which it leads those which are. unem- 
ployed, and thereby the character of the judicial 
system. The sole difficulty is to calculate the 
necessity. But the most gradual progression is^ 
to be accounted the best ; since it will be found 
easier to erect a new court when the necessity is 
apparent, than to abolish an old one from views^ 
of an opposite expediency. Experience, i£At may 
already be appealed to, seems to justify the plan 
adopted. The machinery resorted to was of 
twofold operation ; and it is probable that this 
circumstance will ensure, for a long period of 
time, the success of the experiment. 

If the principles stated are at all correct, and 
there is no novelty in them which can excite sus< 
picion, there is one objection to our system of 
courts which has not hitherto been obviated, and 
a consequent imperfection which still remains in 
the establishment ; namely, that there is a court 
of the supreme order which does not possess a 
salutary proportion of the judicial employment^ 
and whose capacity of absorption haa not been 
used. The Exchequer is confessedly fitted to 
cUscharge a quantum of business exceeding the 
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iproper pleas of the revenue. And, if it shall be 
left in this state of comparative inaction, its pow- 
er$9 agreeably to the laws which govern moral a$ 
much as physical natures, will probably at some 
future period be impaired, and the respect enter- 
tained for it be in some degree diminished ; a 
State to which no tribunal should be allowed to 
make any approaches which can possibly be 
stopped. 

It may be thought that, as the Judges of the 
Exchequer are not versed in the learning of the 
common4aw courts, it is not a tribunal to which 
the important questions of right, depending on 
the principles of that law, could expediently be 
entrusted. But it is to be considered, that its 
members are or may be selected from those who 
are conversant in^legal knowledge and practice, 
and who furnish the Judges of the other Supreme 
Judicatories — that, if pleas of common law should 
be let into the Exchequer, its members would 
have the same motives and obligations to apply 
the knowledge of law which the Judges of the 
'Session have^^^and that they do in reality deter- 
mine, at present, questions in law of the greatest 
patrimonial importance, and in situations of the 
greatest delicacy. 

From circumstances of similar expediency, and 
the opportunities of an established court, and in 
contradiction to express statutory enactment ( i X 



(x) Statute of Rutl«nd. 
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has arisen gradually the jurisdiction of the £ngv 
lish Exchequer ; not in common law merely, but 
in equity: and the extended competition, thud 
created, has been held, in the system of that 
tountry, to be of no inconsiderable avaik^ . 

But if, from reasons of jealousy and caution^ 
it should be thought expedient to confine pleas 
involving the most important civil rights to the 
original and more established courts of that law, 
ft is not easily imagined why, independently both 
of these and of the whole equitable jurisdiction, 
other pleas' of subordinate civil right, arising out 
of contract, moveable estate, disputed possession, 
and many other large classes of estimable inte- 
liests, might not with entire safety be entertain- 
ed and decided by that tribunaL 

Since the late reform,* indeed, of the civil Courf^ 
there is no immediate room,' or at least present 
necessity, for any considerable aid in this depart- 
xhent from the Exchequer : and, in truth, the 
fiault of our establishment could not have been 
completely removed by any distribution or new 
combination of its elements^ That error consisted 
in the excessive number of the Supreme Judges^ 
not merely in reference to the Session as one tri* 
bunal, but in reference to the general necessities 
of the country ; and accordingly the faulty ex- 
cess still continues : for, since the late important 
chaEUgef the execution of the judicial duty has been 
fully provided for, without affording occupation 
to all tb« individuals who fill the official stations. 



1. 
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^Soine application of these remarks, whatever truth 
they may be thought to contain, will be found in 
a subsequent pare of these observations : But it 
l»ust be owned, in a general view, that this pe- 
culiar situation of the Exchequer Court remains 
still an imperfection in the ^^ystem, and its proper 
remedy a matter of difficulty. Nor ought it to 
be forgotten, in ^ny future provisions ^hich this 
emergency of the country ^may.call for, and^ a- 
bove all, if any 4ie;w tribunals should seem to.be 
required, th^t a pqwer of considerable amount 
exists in the system, which ^ught previously tp 
|6 be put into ^activity and expended. 

The above observations have a reference to the 
^ourts chiefly in respect of th^r due numb^. 
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SECtlON II. 

Another circumstance of moment in the ar^ 
rangement of the judicatories is their local dis? 
tribution. In so far as it i$ practicable to bring 
the administration of Justice locally home to the 
inhabitants of an extensive copntry, the advan* 
tages of which and its compensating difficulties 
are sufficiently obyious, it may be accomplished 
either by permanent Courts, or by periodical 
circuits of Justice, op by a mixture of both* 

Of the provincial judicatures, which were the 
principal tribunals df justice in the Saxon times, 
and jvhich $eem to be traced in England back to 
the constitutions, or at lea$t to the era of Alfred, 
little remains in that country but the name. Their 
early decline has been accounted for by the for- 
feitures almost universal which toojt place in the 
reign of the Conqueror, with the intricate and jea- 
lous disputes thence arising ; and by the introduc- 
tion into the Saxon courts of a language altogether 
unknown in the provinces ; in consequence of 
which circumstances the great judicial cognizance 
was soon transferred to the seat of the Sovereign. 
It was^ besides, the politic maxim adopted in the 
Norman justiciaries, that land could not be held 
without the King's patent, nor plea of forty shil- 
Jings without the King's writ : So that the She* 
pS could no longer judge in questions of the lat- 
jejr amount by plaint, but by writ only : An4 
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though sttch writs were occasionally issued, and 
their forms yet remain in the English law, it does 
not appear that the universal original jurisdiction 
assumed by the King's courts in the time of the 
Conqueror was ever after delegated in any con- 
Biderable measure, or the court of the Sheriff re- 
trieved from the state of neglect into which it 
began from that period to fall. It may be ques- 
tioned if the want of that judicature has in Eng- 
land been fully compensated by subsequent pro- 
visions. Every large community affords a de- 
partment of questions which are too trivial to 
bear the charge of trial at the seat of the Supreme 
Courts, and too numerous to be discussed in 
their periodical circuits. The restoration of a 
provincial judicature in that country has accord- 
ingly been suggested at different times. Sir Mat- 
thew Hale, in particular, propqsed, for lessening 
the expense of suits |n Westminster^ and for the 
general benefit of the subjects^ the constitution of 
a Steward's court for' each county, corresponding 
in all points to the same court as regulated in 
Scotland. A similar measure had beien projected 
during the Commonwealth government, as ap- 
pears from Milton's ** Letter concerning Rup- 
tures in the Commonwealth ; " and proposals of 
the same nature have been more recently sug* 
gested in modern publications. 

The continuance of the provincial courts in 
this country, therefore, which, from a very early 

time^ aAd before the disuse of special brieves oS 
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pleat, appear to have possessed an ordinary jucis- 
diction by original process in actions of debt, as 
veil as a particular jurisdiction by brieve (1503. 
ch. Sy.)^ and \^hose common-law jurisdiction i$ 
still extensive, must be regarded as an acknow* 
ledgied benefit: and if there is room for im- 
provement in this part of our system, it will be 
thought to lie, not in the retrenchment of the 
county courts, but in their firmer estabUshnien( 
and safeguard; 
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SECTION III. 

Akotheb. particular of consideration in the 
jdistribution' of the judicative power is its division 
according to the different subjects or matters of 
J4irisdiction« 

The differences in this respect betwixt the sys^- 
tems of England and Scotland are chiefly two : 
That the civil and criminal jurisdiction have been 
more entirely separated in this country than in 
England ; and the common law and equity juris* 
dictions less so. The civil and criminal cogni- 
zance, though separated in the Constitutions of 
Edward I., have been again united in the King's 
Bench, by the operation of gradual and undesign- 
ed changes, occasioned chiefly by the great in- 
crease of civil pleas : and, in a system where the 
same mode of trial is received in both depart- 
ments, there is little reason for keeping them dis- 
joined. In the early system of Scotland the same 
imion existed ; and, even after, the institution of 
the first Session, the Justiciar was the supreme 
judge both in civil and criminal causes. . The 
separation of these jurisdictions, it is well known, 
did not take 'place till the establishment of the 
College ; and it has been noticed as a coincidence 
somewhat remarkable, that the disuse of the in- 
quest in ciyil actions seems, without any positive 
i^najctment, to have been nearly of the same date 
with this division of jurisdiction. . \ 



But the relation of the Equitable and the Ordi- 
nary jurisdiction has effects more considerable. 
As the rise of equitable jurisdiction is an emer« 
gent, rather than a preconcerted event, no sepa- 
rate provision is made for it in the early institu- 
tions of a country ; and it appears afterwards in 
various forms, according to the circumstances of 
the time, and facilities in the system. 

From whatever causes the separation of a courl 
of equity in England may have proceeded, it 
seems peculiar to that system. In Scotland this 
form of redress has never been appropriated to a 
separate tribunal. In Rome the Praetor judged 
in all civil questions ; and the equitable remedy 
lay only in the shape of the action. Nor among 
the numerous subdivisions of the Parliament of 
Paris does this partition appear to have had any 
place. 

The equitable jurisdiction of the English Chan* 
cellor seems to have arisen at first out of the sup- 
plications to the King, which were usually refer- 
red to that officer. It is certain that there was no 
-distinct judicature possessed by him in the earliest 
establishment of England ; nor, even in the in- 
stitutions of Edward, did the Chancellor receive 
those powers which are now exercised in the equity 
side of his Court. 

In Scotland it does not appear that this officer 
was entrusted, more peculiarly than the other 
councillors, with the inquiry and redress of griefs ; 
ox that he possessed at any period a several judL 
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cative authority. The office was conferred indif- 
ferently on lay, as well as spiritual lords ; nor 
was any qualification of learning thought requir 
site for that, more than other great offices under 
the Crown, at least till the period when the Chan- 
cellor was appointed to preside in the Parliament 
and other supreme courts* On the ist June, 1 586^ 
Thirlstane is admitted Vice-Chancellor by the 
Lords of Council and Session, with the keeping 
and fees of the Great Seal, and answering the 
Chancellor's ^ office in Parliament, Council and 
Session ; and the letter of appointment proceed* 
on a narrative, that the Chancellor's office had 
been neglected by noblemen, and required a man 
of judgment learned in the laws and practice of 
this kingdom. ( Uhprinted Acts ofSedertmt) ' 

Even that part of the Chancellor's office, which 
consisted in the issue of the King^s original writ^ 
of commission to the Courts of law, or of process 
returnable in them, received no extension after 
the establishment of the Council and Session; 
as that Court soon began, upon supplication to 
themselves, to authorize new forms of writ, with« 
out intervention of the ancient chapel. The Chan- 
cellor was himself a member of the new tribunal; 
and for a long period was, by virtue of his office, 
entitled to preside in all the supreme judicatories ; 
which may in part account for the disuse of the 
former qfficina brevium. Since the period of the 
union, the duties of this officer, as Chancellor of 
jBritain, have finally superseded all his judicial^ 
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as well as ministerial functions within this coQii* 
try. In England, all these circumstances were 
reversed. The Chancellor, at a very early period, 
and before the dissolution of the aula regis^ exer- 
cised, in a separate chamber, the authority which 
lie then held ; nor was he ever after incorporated 
with any of the other Courts of justice, but conti- 
nued under the arrangement by Edward L to sit 
.independently. Under that settlement he received, 
»ot only the exclusive jurisdiction of the ancient 
hrevia de cursu^hxit of those new writs also, of what- 
ever description, (or brevia dc canceUatu\ which 
were required in the progressive course of judicial 
interference, and of all questions arising out of the 
King's grants by patent. The equitable cogni- 
zance belonging to the ancient Court of Requests 
seems also to have been absorbed at an early pe- 
riod into the Chancery, From these beginnings, 
and the quality even of his common-law jurisdic- 
tion, it is not dif&culc to trace the natural growth 
of that transcendent authority which the English 
Chancellor now exercises, and which has been 
the fruit of accident more than of system. 
. That there is no direct inconsistency in the 
^nion of equitable with ordinary jurisdiction is 
plain ; since the ultimate reasons of law and equity 
are the same ; and an equitable exception, whei^ 
by frequent occurrence it is formed and hedged 
into ^ rule, is thenceforth a part of the common 
law, by whatever Court it may be adjudged^ 
^esideS| in whatever way the jurisdictions ni^y bg 
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«eirered by enactment, the real boundary is perpe^ 
tually shifting. The >vhole body of Roman jurist 
prudence, except the lexscripta of the Twelve Ta^ 
bles, and the actions arising out of them, miist ht 
regarded, in one sense, as a code of equity till 
the time of Hadrian, and the Pandects till that of 
Justinian. There is a corresponding progress ia 
every system. The extensive doctrine of Trusts^ 
though in regard of jurisdiction it is a branch of 
English equity, is plainly, in regard to precision 
of rule and certainty of application, a part as 
much as any other of their customary law. 

One benefit, and perhaps the sole one attending 
the disunion of common law and equity, is the ten* 
dency which it has to preserve a greater certainty 
and precision in the former. When a redress is 
provided elsewhere for a dubious case, the rules 
already established maybe adhered to more rigidly, 
and their limits can be more exactly circumscribed. 
Tet the advantages attributed to the English prac- 
tice in this particular, and their more uniform 
adherence to precedent, cannot well be traced to 
the above cause alone, or even principally ; but 
may be ascribed more to the nature of the general 
establishment devised by Edward L, or rather fol- 
lowed out by him from antecedent tendencies; 
and to the happy > constitution of the separate 
Courts, their competition, and their adjusted sub- 
ordination. The continuance also of the Chancery 
as the sole fountain of brieves somewhat narrow- 
ed even the ordinary process of their Courts, and 
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could not fail to introduce a corresponding pre** 
cision. But in a Court like the Session, which 
judges in civil pleas without limitation, and which, 
both by its constitution and from the want of any 
competing judicatory, acquired a sovereign judicial 
power, corresponding to that of the Chancery as 
well as to the highest civil authority of the King's 
Bench, it is plain that the line of precedent can* 
not be so strongly marked ; and that the rules of 
law must undergo apparent changes or at least 
real subdivisions, by the gradual developement of 
equitable exceptions. Besides, such a court, not 
being checked or even cautioned by an external 
control and the encounter of jurisdiction, is more 
naturally induced to push its authority to indefi- 
nite lengths. UU lev deestj supplet prcetor^ is a 
maxim which is equivocal, not in words merely. 
And although, in these questions, it is not always 
remembered that the Judges of the Session are 
bound to exercise a Judgement, not only secundum 
leges et consuetudines^ but also secundum bonum 
et cequum^ yet their acts in former times certainly 
record instances which cannot easily be referred to 
any kind of jurisdiction. In early periods, when 
' the boundaries of all authority are undefined, this 
want of precision is no subject for wonder, and 
was not peculiar to Scotland. But the amend* 
ment, in this respect, of our judicial order was evi« 
dently retarded at a later time by the peculiar con** 
dition of the country after the ^rst union ; when, 
besides pther consequences, the removal of the 
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Kng and his great Councillors not only left room 
for the supreme Court, but, in some degree, 
during the intervals of Parliament, imposed a ne- 
cessity upon them of interposing a remedial autho- 
rity in many cases of emergency. After the 
Union of 1708 the evil was not only continued^ 
but, by the removal of the Parliament also, was 
augmented ; and no one doubts that the situation 
hence resulting is one of the few real advantages 
which have attended that important measure. 
. The chief inconvenience of a separate tribunal 
for equity consists in the occasion which it gives 
for delay and expense, by the subdivision of suits* 
For, with a good plea, the plaintiff may have mis- 
taken his court, or the defendant been forced into 
a wrong one. Or, if the court be competent to 
hold plea of the instance, matter may arise to 
whieh by the established forms it is incompetent. 
Thus, it is well known that by the rules of Eng- 
lish law, and the practice of their courts, the oath 
of party and the books of a merchant are evi* 
dence in Chancery, but not in the courts of law ; 
and when such evidence is necessary for the ter- 
mination of any suit in the latter, it can only be 
had by a new and circuitous process in equity. 
On the other hand, issues of fact are not tried by 
inquest in the Chancery ; and if such occur in an 
equity suit, they must be delivered into the Bench 
or Common Pleas. . 

If the different circumstances of comparison 
should be weighed, it might be difficult to detef- 
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ihitte how th'e balance of advantage rests'. Foi' it 
h to be renleitlbered; that even that precision^ 
which, by the sevefaince of jurisdiction, the ordi^ 
nary courts are enabled to preserve, is not alto<^ 
gcther gained to the system of the law. The dis- 
tinctions between general rules aiid thqit* eiquitabld 
exceptions remain equally liice and critical a's be« 
fore. The difficulty is not so much evaded by a 
separation, as transferred ; nor i^ it, in this regard, 
of real importance to suitors, whether the puzzle 
IS confined to one cburr, or shared by two. It is 
observable, Hkewise, that thisr separation of juris- 
diction, though it prevents the stretch' of judicial 
power in the ordinary courts, leaves its operation 
unlimited in the others. For as equity has not a 
fixed boundary in the direction^ opposite to com* 
mon law, the control ^between the courts of h^ 
and the courts, of equity cannot be entirely reci«- 
procal. The growth of the English Chancery af^ 
fords sufficient evidence on this subject ; and the 
authority there exercised by an individual judges 
without fetter, and almost without bound, over 
the property and condition of the subjects, is more 
remarkable than any thing m the j;udicial constitu<^ 
tions of this country, and a contradiction of ali 
theoretical wisdom.* 

There is one remaining view and application of 
tlhii part of the subject which, since the recent 
subdivision of the Session, appears to have be* 
come of importance ; namely, whether it is of 
;idvantage that the equitable jurisdiction in its full 
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extent should have been possessed equally by both 
Chambers of the Court. In so far as the rules of 
equity are at all times and by their nature less de- 
finite than others^ the participation of that power 
among several courts !s a matter of greater ha- 
zard ; and the danger of uncertainty^ which arises 
from the equal jurisdiction of two or more tribu- 
nals, has a peculiar application to this class of ac- 
tions. In the very advanced state of our law and 
practice, a separation of the equitable from the 
ordinary jurisdiction, in either of these Courts, 
may be considered, as quite impracticable; and 
any proposal for that end would be justly regard- 
td as an unwarrantable and pernicious $pecula- 
tion. But the view just taken is connected indi- 
rectly with other parts of the system, which can- 
not be regarded as having received an adjustment 
altogether final ; and it is stated principally in re- 
ference to that which forms the chief subject of 
the following section; 
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SECTION IV^ 

One of tie Aiost hnporfant provisions which 
I'egard the system of courts is that for the due 
order of their subordination. 

The distinguishing advantage to be gained by 
such provision evidently is a more uniform, and 
consequently more certain, interpretation of the 
£aws. Under the former establishment of the Ses- 
sion, the gradation and dependence of the Courts 
\i^ithin this country vrtrc well preserved and near- 
ty complete ; and, m the relative arrangement of 
the provincial and other inferior judicatures undef 
the control of the Session, the system continues 
to be on a footing liable to few, or perhaps to no 
objections; But the division of the latter tribunal 
into two several and co-ordinate judicatories has 
produced a change in the general relations. The 
circumstance of name evidently does not in any 
^ay affect the nature or quality of the tribunals : 
And although the two Courts are denominated 
l^irst and Second Chambers of Session, and are 
still understood and declared to form a sole and 
aggregate body for certain* special purposes ; yet, 
in regard to all the important and significant ends 
of such establishments, they are by their constitu- 
tion co-ordinate and supreme Courts having^in- 
dependent authority. But where two courts, hold- 
ing jurisdiction of the same 'pleas, have also an 
equal supremacy, it is plain that the law may be 
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differently interpreted by them^ and probable, or 
rather certain, that at some period the discrepancy 
%ill take place. . , , , 

By the late act^ indeed, it ^ provided " Thai 
^' it shall be competent tp the Judges pf either Di- 
^* vision, or the quorum thereof, in any cases 
which shall appear to then^ to be c^es oi im* 
portance and difficulty, to state questions pf law 
arising on such cases, and to require the opi- 
nions of the Judges of the other Division tp be 
given thereupon ; , and such Judges shall lie 
<< bound to communicate their opinion thereupon, 
.^^ either as a collective . body, or as individual 
^* Judges. " 48. Gep. TIL ch. 151. 

But this preventive is imperfect, because the use 
of it is discretionary in the courts, and no instru* 
ment is furnished to the suitor by which it may 
be rendered available. 

The only answer which seei^s tp meet this ob- 
jection isy that each Chamber, though supreme 
within Scotland, is subordinate to the judicature of 
the House of Lords, whose judgements of re- 
drew, ther^fore,^ will preserve the uniformity of 
decision,' of r^tote it When tost. The questions 
arising from this view of the subject, which in- 
volyes also whatever remains of most importance 
k> notice under the whole subject of the consti- 
tution of the Courts of Justice, are equally delicate 
and full of difficulty. But they are implicated so 
much with our judicial systenl, that no liberal or 
profitable inquiry into its present state or possible 
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amendment can proceed at all without adverting 
to them. 

The jurisdiction as well as the constitution of 
the ancient feudal Parliaments it involved in con- 
siderable obscurity. Nor does it fall under the 
design of an outline, such as the present, to en- 
gage in any full discussion of either. But it is 
certain that, from the earliest periods of which 
Wei have authentic records, the Scottish Parlia- 
ments, or the Courts of the King and his Parlia- 
ment, exercised, by process both original and of 
appeal, a judicative power in cases civil as well 
as criminal ; and that the judicial proceedings be- 
fore Parliament in matters of private right had, 
previously to the year 1424, become so numerous 
as to occasion public inconvenience, (i) 

For this evil various remedies were attempted 
at different periods : Sometimes by regulation 
discharging all complaints to the ParlianienC re- 
garding cases cognizable in the ordinary courts : 



(1) Preamble to Att 45. ParL 1424. The act 14d4, 
<^h. 54. affords similar evidence; ascribing it to. the unleam- 
^dness of the Sheriffs and Judges Ordinar that the ** pure 
" people seek our Soverign Lord'^s principal auditor for 
" ilk small injurie ; "' and ordaining the barons and free- 
holders of substance to put their eldest sons to the gram- 
mar schools and the schools of ** art and jure. " • The 
«ame practice of appeal or complaint to the King and his 
' Great Council had begun in England during the Anglo- 
Saxon times; but it was not till after the Conquest that 
new tribunals were erected for their decision. 
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(2) at Other times by the appointment of Com<i> 
mittees of Parliament for the determination of 
causes ; a measure which in similar circun^stances 
bad been resorted to in England at an early pe^ 
riod (3). This latter expedient was adopted by 
the Parliament of David the Second held at Perth, 
1 8th February 1369 (4); by the Parliament of 
Robert the Second at Scone, 2d March 1372 
(5) J ^7 the Parliaments of King James, 26th May 
J424 and 1425, act 6$ ; by the Parliament in 
1435 ; by the successive Parliaments which sate 
from 1466 to 1494 inclusive (6) ; by the Parlia^ 
ment of James the Fourth 1503, act 58, and by 
the Parliament, November 1 6. 1524. 

Neither of these measures proved an effectual 
bar to the accumulation of judicial business be- 
fore the Great Council. The provision by which 
the subjects were referred to the ordinary judges 
was inefficient ; because the privilege of recurring 
to .the King's Court, in default of justice from 
the subordinate, was either expressed by Parlia- 
ment (7), or was, according to the feudal prin<^ 
ciples, implied notwithstanding such provisions ; 
and an allegation of fraud or guile iu the inferior 

(2) 1424^.45. 14.69.26, 1475.62. 
(3)8 £dw. IL (Hale, Jurisdiction of the Lords' House), 
9 Edw. IL (Rot. Pari.), 14 Edw. IIL 1. 5. 
(4) Quarto Register 

(5) lb. - 

(6) Acta Auditcrum^ printed by Mr Thomson^ 
(7^ 1424. 4S. 1469. 26. &c. 
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judge (8") is a door which can be opened without 
difficulty by every suitor. In some early acts of 
the Scottish Parliaments, the right of the subjects 
to sue by original process in the King's Court is 
expressly asserted ; and even in some of the "sta- 
tutes which anxiously enforced the authority of 
the ordinary judges, the option, is still left, in par- 
ticular cases, -of proceeding before the Kiilg and 
his Council (9). It is evident, indeed, from the 
general tenor of the enactments on this head, 
that in spite of all occasional restraints the course 
of judicial proceeding quickly returned into that 
^ channel. The disordered stare of the kingdom 
and the arbitrary exercise of the baronial juris- 
dictions were sufficient to produce this effect. 

Nor did the special commissions of Parliament, 
previously to that of 1532, afford any efiectual 
redress. The sittings of the earlier Committees 
were very irregular, both in regard to places and 
times, and the commissions subjected to perpe- 
tual change. The nomination of fixed commis- 
sioners, and their establishment as a Court in 
1532, at length removed many of those difficul- 
ties and incohvehiehces : and the extensive as well 
as permanent powers entrusted to them, with the 
countenance afforded by the King and his officers, 
and the meetings of the Estates, soon gave a cha- 
racter of strength and consistency to this tribunal 



(8) 1424.45. 
{9) 1487. 105. 
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whieh no preceding civil jadicaturei even the 
Parliament itself, could from the nature of their 
constitution have possessed. 

Whether the establishment of the College of 
Justice with the same powers which had been 
granted to the older Session, of concluding and 
JinaUy determining aU complaints, causes, andquar-- 
reh determinable hy the King and his Council, 
(1425, c. 65.) did altogether annul and put aa 
end to the process of appeal into the parliamem^ 
is a question now of little value. By that institu- 
tion the King and the Estates delegated, so far as 
their enactment could be effectual for such pur- 
pose, the full judicial power, not to the individuals 
then named merely, but to them and to their sue-* 
cessors as a perpetual court. ' Unless it were to be 
he^ld, therefore, that the King may not, even with 
concurrence of the Estates, devolve his right and 
duty of administering justice in the last resort^ 
but that all such delegations must, from the in- 
herent quality of that oUigat^on and privilege, re* 
vert by a peipetual force to bini in his pi:oper 
Court or Council, it should seem that the direct 
appeal to parliament, in whatever form, was, by 
nhe devolution in 1532, taken away and supersede 
ed. And in one respect the alteration, even under 
this condition, was clearly beneficial to the sub- 
jects ; in so far as a regular and permanent court 
was substituted in room of a court irregular and 
fluctuating. Yet was it in some diffi^rent re- 
spect a departure from the principle of the for^ 
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mer constitutions ; sitice, in fill questiojnts of civil 
right, the direct access was thus stopped to that 
which was the proper feudal court of the Soye« 
reign, and which still continued to be the highest 
tribunal for justice in the kingdom* So that the 
principle of the claim of right }n reference to this 
particular was conformable to the earliest consti- 
tutions, although the doctrine of the lawyers, who 
in 1674 maintained the right of appeal, seems to 
have been opposite to the intendment as well as 
letter of the acts which ratified the institution of 
the College. 

But, whatever determination that question may 
have deserved in point of law and abstract right, 
the real benefits found in the new establishment, 
and the authority communicated to it, had gra- 
dually checked the practice at least of drawing 
their decisions into question. Interferences, in- 
deed, of the King and his ordinary Councils with 
the procedure of the court in particular cases con- 
tinued to be very frequent, as the statute books 
abundantly prove, independently of othef evi- 
dence ( I ) ; and nothing more plainly shows the 
weakness and disorder of the judicial and roya| 
authority than those declarations, recorded in acts 
of the Sovereign, by which he pledged himself to 
abstain from acknowledged and flagrant abuses of 
justice, not absolutely and without condition, but 

(1) 1579, eh. 92. 1587, c. 47, et alia. 
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upon terms (2) and for limited periods of time (3% 
Instances are> in like manner, to be found where 
the parliaments interposed their authority during 
the dependence of particular civil processes before 
the Court of Session ; as in a case referred to in 
the 94th act of the parliament 1 579, which was 
an example of direct appeal or complaint by a 
private party ; and in a few other instances obser* 
vable on the record (4). But such interference 
by parliament was far oftener on occasions of a 
public concem-^for the purpose of supplying de» 
fects in the general law— or for the purpose of 
enforcing the authority of the Session and adding 
a sanction to their regulations, on their own ap« 
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(2) 1483, c. 94, . 

(3) 1584, c. 136. This is an act of the king, by whic^ 
f* his heiness promittit to close his hands, *' and grant no 
respites for ** slaughters, fire raising, and other odious 
f* crimes^ " for three years next to come. ^. S. 21. Feb, 
1533, contains a letter from the king, which proposes that 
no respites or remissions for slaughter or mutilation should 
be granted for five years to come, or to be answered by the 
Icing's seals if presented, It is obvious that the^e and other 
similar interferences on the part of the Sovereign were not 
in conformity with, but in opposition to, the order of lega) 
proceedings. 

(4) See also in subsequent times, and during the inter* 
fuption of the ordinary courts in the civil war, evidence^ 
^om the index of acts rescinded, of '^ Supplications " from 
private persons, and deliverances by the parliament. ParL 
%5. July 1641. Pari. 4. June 1644. Pari. 3. Nov. 1646. 
Pari. 4. Jan. 1649, 
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plication and connivance (5). And, although the 
Parliament continued to be a Supreme Court £31 
justice in certain extraordinary cases, particularly 
of criminal resort, yet in its relations to the Ses« 
sion, and in civil processes, it ceased de facto to 
exercise an ordinary control (6)» 



(5) See for example Act Sed. 27. Feb. 1650. 

(6) The Session was regarded so much in the light of a 
Supreme Court that it was in use of suspending execution 
erenof the proper decrees of the parliament when that as* 
sembly was not actna^y sitting. INfackenzie Observ. Stair, 
b.4* tit* 52. § 13. And it was declared^ at an early period, 
to be competent to the reduction of infeflments confirmed in 
parliament, 1567, c. 18. The members of the Session con- 
tinued long to be regarded not only as a Supreme Court of 
Judicature^ but as delegates from the King's great Coui^cH 
of parliament^ and <rf* whom many continued to be of his 
ordinary council. During the minority of Queen Mary 
her curators were nominated by the Lords, The Session 
exercised a jurisdiction of control over all the ordinary 
tribunals, even that of the Grand Justiciar. Nor were they 
9I0W to vindicate their dignity when it was contemned. On 
1* November 1586, the Lords understanding that Andrew 
Sempill had *^ murmured, blasphemed, dishonoured, and 
** lightlied '' the judgments and proceedings of the Session, 
chained him to enter his person in Blackness, and there to 
remain till delivered by the Lords. MS. Acts Bed. in Adv. 
Liihrary* On 30. March 1639, the Lords pass an act, in 
virtue of their high remedial powers, warranting the keep- 
ers of the Signet to sigtfet the presentation of all signatures^ 
and declaring the same suiHcient in place of the seal, seeing 
the secretary carried the same out of the country. Even 
in lat^ tiroes the Lords of the £ouncil and Session haye- 

been 
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From the institution of the College of Justice, 
therefore, no considerable interruption was given 
to the exercise of their ordinary and supreme ju- 
risdiction, till in later times the King's Privy Goun* 
oil extended its encroachments over this aiid all the 
other tribunals. Nor does it appear that at any time 
subsequent to the year 1532 civil actions proceeded 
de cursu before the King in Parliament, either by 
original process or appeal. The usurpations of the 
Council in niore recent periods, with the other ar- 
bitrary courses of government (1), and the general 
distraction of the kingdom, led however, among" 
other stipulations in the Claim of Right, to the 
revival of the privilege of Appeal or Protestation : 
and a jealousy, probably of the same nature, led, ' 
in much more difficult, because altered circum* 
s4:ances, to the continuance of a similar provision 
under the Union of 1 707. 



been consulted by the King and the Pariiaroent in matters 
not falling strictly within their judicial province. They 
were consulted by the King in 1662, in relation to the sub- 
stance and form of his general revocation to be given in to 
the Estates of Parliament ; and met during the vacation of 
Court to give their advice on that occasion. 

J 

( I.) On the ^8th June 1634, The King*s letter is produc- 
ed to the Session, requiring that when any officer of state 
alleged his Majesty^s prerogative, they shall not proceed in 
that cause till his Majesty be consulted; which the Lords 
answer that they would observe. Unprinted Acts of Sede- 
runt 
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. Till the latter era it is obvious that, however 
inconvenient in its exercise, the appeal to the 
Parliament in Scotland was consistent with the 
oldest practice and constitutions of the kingdonv ; 
and if it could not always be promptly or effica- 
ciously enforced, and by the operation of differ- 
ent causes fell at length into desuetude, was at 
least not attended with hazard, and might in some 
cases be highly beneficial. It stood substantially 
upon the footing of the English appeal to the 
House of Lords^f 

Of the rise of this last mentioned tribunal as a 
Court of review for English law it would be 
quite foreign from these observations to speak* 
After many successive controversies regarding its 
judicative powers, both original and appellate, 
the latter at least have now been fully established : 
and whether the Lords be regarded, after separa- 
tion of the Chambers of Parliament ( i ) as an as- 
sembly consisting of the pares of the King's 
Court, or as one of his great ordinary Councils, 
or as one of the Houses of the Parliament, the ex- 
ercise of the supreme judicial powers of the King 
and his Council by that assembly where the King 
presides personally, in preference to the other 
House, or to the two Houses of Parliament unit- 
ed, may not only be accounted for by a natural 
order of events, but seems in some degree and in 
a comparison to be even necessary* 



i I ) Temp. Edward III. 
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Had the principle of the Scottish appeal beea 
dbserved on the part of this country at the time of 
the incorporating union, the Parliament of Britaift^ 
which is since that time the Parliament of Scot^ 
land, and the Court of the King's Scottish tenants 
in capite, and his supreme Council of Scotland^ b 
apparently the resort to which the Appeal frotn 
our Courts would have duly fallen^ But the dif- 
ficulty of constituting such a Court in a Pariia^ 
ment having several chambers, and still more 
perhaps the antecedent constitution and example 
of the Coutt of the Upper-house, as it e^tisted ia 
England, nlay sufficiently account for the arrange- 
ment then made* 

The difficulties arising out of the respective si- 
tuations of the two countries were peculiar and 
not easily solved* Tet some of those objection^ 
which, according to the narrative of De Foe, (2) 
were started in relation to this particular, those 
especially which regarded the mutual privileges of 
the Peers of either kingdom, appear to have been 
somewhat of a trivial nature. And the leading 
reason on which the present appeal was maintain* 
ed, namely that the House of Lords is the only 
supreme judicature, and that an attempt to toR<- 
stitute any other Court of equal supremacy would 
have been an inversion of the order of power and 
an inconsistency in itself, seems plainly to rest 
upon a wrong assumption. For the supreme 



(2} Minutes of a Conference, 14th June 170&. 
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powir of the slater by the comtltutioa 6f both- 
kingdbmsy waa certaioly not in the Lords, but in 
th^ King and the Estates of Parliament ; and it U 
by the express or presumed delegation and ap* 
pointment derived frtmi these that the supreme 
judicatiiqs power of the Lords can alone be vindi- 
cated. But in those cases which had not been' 
subjected to this authority, either by express law 
or by usage, of which there are instances at thi& 
day in the English Law, (i) and of which the^ 
yhole of the municipal law of Scotland was ai| 
eitamplfs in 1706, the Parliament it is; clear might 
have made whatever arrangement, and given wbzt^ 
ever delegation they thought fit. Nor was it 
anywise inconsisteint that the interpretation of the 
private laws of England should have been given 
finally by the Holise of Lord^, and the interpreta^- 
tidn of the private laws of Scotland, with consent 
of the King and the Estates, have been finally 
given by some other tribunal : for, if the power 
which is truly supreme in the state can alone be 
the last Court of appeal for justice in all cases, 
the sentences of the Lords are not final mor<? 
than the sentences would have been of that other 
Court which might have been so constituted. If 



1 ) Among others, in the cases cognizable by the Kitig 
in his ordmary Privy Council, (as causes arising in the Co^ 
lonies, and, formerly, in tfie Isle of Man)/ and in the re^ 
moval of judgments from the Courts not of record; which ir 
by appeal to the King, not by writ of error*; 
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the several independency of the courts of justice 
in the two countries was admitted as a necessary 
consequence of the several laws, it cannot well be 
denied that the reason applied equally to the su- 
preme as to the subordinate. Neither is it main- 
tainable that the adjudication of private rights can 
have no rest except in the seat of the sovereign 
authority ; for, not only in the view of expedien* 
cy would the course of ordinary justice be thus 
quite inextricable, but, de factor it is not so fixed in 
the practice of England, whence the precedent was 
taken ; where it is acknowledged on all hands as 
viery doubtful whether, at any period whatever of 
their history, the concurrence of the Conaimons 
was necessary for the exercise of civil judica« 
ture (i) ; and where it is past doubt that the pre* 
sent ultimate determination in civil actions is v^t« 
ed in one branch only of the sovereignty. 

It appears by the narrative of De Foe (2) that^ 
with a view to the solution of these dii&culties 
arising from the situation of the two countries at 
the time of the Union, a scheme was proposed for 
the establishment of a court of appeal in Scotland^ 
consisting of delegates from the House of Lords. 
Of this proposal all that is farther intimated by 
the author of the history is, that ^* there were rea-» 



( I ) Raital's Entries, 302. and cmra Rot. ParL 1. Heiu 
IV. Treatise of the ** Antiquity of ParliamentSy " and the 
authorities there oited. Heame^s Collection, VoL L 

( 2 } Minutes of a Conference on the 14. June 1706. (%• 
serration 9th, 
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^ sons to be given why this proposal was not faf- 
^ ther entered upon, though both sides approved 
** of the matter. " The only reas<nis, however^ 
which he notices, and which are altogether con^^ 
jectural, do not enter into the real matter of the 
inquiry. 

The general objections to the Upper House of 
the Parliament as a court of justice, and some of 
which, if not obviated by practical expedioits, 
would altogether destroy its utility, are abundant* 
ly evident, i. Its meetings are uncertain, and 
the periods of its duration may be very short. a» 
' Xt^ numbers are excessive ; so that if its ordinary 
judicial functions were not in truth altogether exe- 
cuted by a very small part only, they could not pro^* 
ceed. 3* Of its numerous members a small part 
only are versed in judicial business. 4. Its other 
and primary functions are various and important, 
allowing little time, and an interrupted attention 
to the discharge of its judicial duties ; a difficuhy 
1»hich with the country's advancement iiicreases ia 
a twofold ratio. 

But it is eqiiaily plain that, independently of 
fhese general objections, and additionally to them^ 
the House of Lords, when it is considered as a 
/ court of review for Scotland, is open to special ob- 
jections of a different nature and even of greater 
Weight.* I . Nq, legal provision is made that it^ 
members, or any part of them ^ should, before exer- 
cising this jurisdiction, have been instructed in 
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the municipal law and institutions of Scotland, or 
that any of them should be irhosen from a class of 
persons previously educated in that law. 

The learned persons who in right of their dig- 
nities sit in that Court, or are specistlly summon- 
ed into it, ad tractandum cufn ceteris de conciUoi 
and who by necessary consequence of their situa- 
tion and professional acquirements wholly guide 
its deliberations, may or may liot possess a know- 
ledge of the municipal laws of this cotmtry, and 
seldom can obtain such knowledge otherwise than 
historically. But this municipal system not only 
is different from the English in many of its parti- 
culars, but in hi general texture and f|:ame consists 
separately altogether from the body df that law» 
An intimate and fundamental knowledge of it can- 
not therefore be attained without siuch course of 
study, at the least, as no one can be expected to 
devote for that purpose who is entrusted with the 
judicial government of another nation. This de- 
fect obviously lies in the arrangement itself; 
which is consistent with the utmost impartiality 
and pureness, but is not consistent with certainty 
dr dispatch in the distribution of justice ta the 
inhabitantjs of Scotland. 

a. Those who guide the judicial deliberations of 
the Ldrds are persons who have been, and for the 
tnost part still are, employed daily in the adminis- 
tration of a different and opposite system of laws* 
They must, however vigilant, be in some degree 
inclined towards the principles established in their 

F 



9S REMARKS ON THfi^ 

« 

Customary practice, and the rules of their peculiar 
courts. To give full effect to the peculiarities of 
an opposite system is, in such circumstances, in^ 
possible ; nor is any human intellect constituted 
with such a force and mastery chat it can proceed 
freely in opposition to a bias of this nature. 

3* Another disadvantage of this Court is its lo- 
cal distance from the country whose law it con- 
trols. 

This remoteness is the occasion at once of de- 

* 

lay and of considerable expense ; and, although 
it may thus be attended with a sort of advantage 
by the discouragement of the appeal in mean and 
trifling cases, this latter benefit might be other- 
wise gained, and by limitations of a juster kind. 
Bilt, independently of this difficulty, the distance 
of the Appeal Court from the seat of the Supreme 
Judicatures in this country is more deeply preju- 
dicial ; since its members are thus cut off from 
all communications with the latter, and can have 
only an imperfect knowledge of their procedure. 
Some of the chief properties of this tribunal 
as a court of review in English Law are thus lost 
in its relations to this country. Consisting, as it 
truly does in a regard to those particular func- 
tions, of persons who sit or who have sate in the 
different great courts in England, it concentrates 
the juridical wisdom and experience of that na- 
tion. If its members are not all daily versant in 
the Courts, they are at least familiar with their 
course of proceeding, their reasonings^ and Ian- 
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guage : whereas their acquaintafice with the prac-* 
tice of the law in this country is derived, not from 
early education, continued study, dr use of the 
Courts, but from books merely, or the pleadings 
in particular causes. In one case they are col- 
lectively more instructed in the statutes and pre- 
cedents whence the Latv^ is drawn, than any one 
of the Courts whose decisions they review ; in 
the other case the statutes and precedents have 
not been the subject of thdr previous habitual 
consideration. 

The advatitage which the House of Lords must 
be held to possess as a counterpoise to these im- 
perfections^ is that impartiality and disentangle- 
ment from private interests^ which the dignified 
rank of its members, and even the remoteness of 
the seat of the judicature, will ever be jsuppdsed 
to ensure. 

When the subjects of Scotland declared, by the 
Claitn of Right, their " privilege to protest for 
" remeid of law to the King and Parliament 
^'against sentences pronounced by the Lords of 
^'^ Siession, '^^ the eVils which had been receiitly 
felt, and which led to that protestation, were the 
arbitrary interferences of government in the pro- 
ceedings of the courtSj' " by sending letters to the 
*' chief Court of Justice, not only ordaining the 
*^ Judges to stop and desist stTte die to determine 
** causes, biit also ordering and commanding 
^* them how to proceed in cases depending before 
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** them, contrary to the express laws. '* ( i ) These 
interruptions to justice had been sufficiently fre- 
quent in earlier times ; but King James had at* 
tempted to take possessioii of the keys of justice 
in a more direct and compendious manner, ^^ by 
•* changing the nature of the Judges' gifts ad n- 
^^ tarn ant culpam^ and giving them commissions 
^* ad bene placitum to dispose them to comply 
^^ with arbitrary courses, and turning them out of 
" their offices when they did not comply. " (a J 

While the Scottish Parliament continued to 
Subsist, the protestation afforded a real advantage 
in point, not of public right alone, but also of 
private justice j for the great Officers of the Law^ 
and Judges of the Courts who had places in 
the Parliament, (3) composed a tribunal corres« 
j^onding nearly to the present House oi Lords in 



( 1 ) Declaration of Ute Estates, 1689. 

(2) Ibid. 

(3) A, S. 18. Dec. 166d. A. S. 9. July 1661. Macken* 
2ie*fi ObserV. on second Parliament^ James VI. 34. In the 
general revocation by 1587, c. 31. the officers of the Crown 
are declared at that time to be, the Treasurer, Secretary, 
Collector, Justice, Justice Clerk, Advocate^ Procurator, 
Master of Requests, Clerk of Register, Director of Chan* 
eery, and Director of the Rolls. It appears that the officers 
of State sate in Parliament under the throne, and below 
them the Lords of Session* " Present State of Scotland, 
1682. ". In France, the King's great officers of the house-^ 
l!old were admitted to the same privilege by arret ia parlia- 
qnent, 1224* 
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rielation to English causes* That in the latest 
times of the Scottish Parliament it was little re- 
sorted to as a Court ^ of Justice in civil cases is 
not to be wondered ; since, after the assertion of 
the privilege of protestation, there was little direct 
interference with the Supreme Court ; nor was 
there in the constitution of the Parliament, where 
the leading members of the Session also took a 
part, much inducement to attempt a reiversal of 
their sentences. (4) 

No special provisioil was made in the treaty of 
the Union on this interesting point ; and the na- 
tional feelings were at that time too powerfully 
excited by other objects of discussion, to allow a 
close consideration of the new relations in which 
the Law and Courts of Scotland were placed by 
that event. 

The different municipal systems of the two 
countries formed a real difficulty in the plan of 
their entire union ; and had in like manner been 
considered as one of the most considerable objec- 
tions to those earlier schemes for that purpose 
which had been projected soon after the accession 
of King James to the English crown, (i) as well 



(4) That the right of protestation, however, continued 
to be occasionally exercised in the later times of the Scot- 
tish Parliament is undoubted ; and instances are noticed by 
Fountainhall to the amount, it is believed^ of more tha^ ^ 
liundred. 

( I ) J60*, ch. I. 
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as at a subsequent period. And although the difr 
ference of laws has been proved not to have any 
force for disuniting, and, as observed by Lord 
Bacon, *' the union of Laws is rather a bond of 
** perfection than a bond of entireness, " yet the 
separation is a state in which they do not willingly 
rest, but easily and by every secret means tend 
towards an assimilation. And if sp, the part 
which is greater in strength and number neces- 
sarily will draw the lesser. " Neither need any 
5^ man ddubt but that our laws and customs must 
in small time gather and win upon theirs ; for 
here is the seat of the kingdom, whence come 
the supreme directions of estate. — And therefore 



*^ it is not possible, although UQt by solemn and 
f^ formal act of estates, yet by the secret qpenir 



tion of no long time, but they will come under 
the yoak of our laws, and so dulcis tractm pari 
jugp. *' (3) If by the union of statcjs a general 
tendency towards agreement of their Uws is at all 
times created, the establishment of ^ common 
tribunal for justice may be expected to lead still 
more" directly to that end. 

The consequence, and the disadvantage, of se<r 
parate laws and municipal institutions can be trac- 
ed in the spirit and proceedings even of the legisla- 
tive power, by every one who has at all attended to 
jhe enactments of the British Parliaments in mat- 



(3) Sir Fra. Bacon's Speech concerning Naturalizattoa 

<i£ the ^Scottish nation. 5to Jacob. 

(•• 
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tew of law whether civil or criminaL The law of 
(hat country in which the Parliament assembles, 
and which furnishes the largest proportion of its 
members, is the law familiar to the legislators ; its 
language is the only one which they easily speak 
or understand ; and the provisions applicable to its 
^stem cannot fail to be uppermost in their 
thoughts. Besides, the Judges of England . are 
the only lawyers vdio, by the constitution and 
practice of Parliament, are called to its delibera- 
tions ; and the great officers of the Crown are 
usually selected from persons educated under the 
municipal laws of that country. 

Whether any such efiFects as those calculated by 
Lord Bacon have in reality at all followed the 
Union of 1707 may be a subject of argument. 
But leaving this question, which is perhaps not 
without nicety, and still less presuming to enter 
on the more foreign inquiry, whether a general 
coihmunication of the law and custom of England 
to this country would be an advantage or other- 
wise to the subjects of the latter, supposing that 
it could be effected, (i) it may be assumed, with- 



(i) Perhaps it is even less doubtful whether .the same- 
ness of laws would be beneficial, than whether such Union 
upon any direct and entire fdan eould be accomplished. If 
such uniformity should /ever be designed or attempted, it is 
plain that the advantage of both nations would point out the 
principle, not of subjecting the law of one to the dominion 
of that of the other, but of incorporating both into a sys« 
tern, and preseriring what is best devised and most salutary 
in ieach« < ' 
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out going into any dangerous field of speculation ^^ 
that, while the law of Scotland continues un4er 
the sanction of the supreme authority to be separ- 
ate and independent, its maintenance in that state^ 
and its greatest attainable perfection as an entire 
system, is a just object of the national and legisla- 
tive care. And, without ernbracing any other 
but this allowed and important aim, it may be re- 
peated that those particulars in the system of the 
courts which have been noticed, ^nd are very ob- 
yious to remark, deeply concern the adniinistra- 
tion of our lavir both in regard to the dispatch of 
justice, and in regard to the certainty of the laws 
themselves. For, in the ^rst place, the weight 
of legislative and other business so much retards 
the judicature of appeal, that in many cases jtbe re- 
medy does not admit a timely application, and iii 
some cases may be altogether frustrated. But, 
in the second place, supposing that by any regula- 
tions of the Lords themselves their Court should be 
enabled to overcome this particular difficulty, and 
to give redress in the same course which is attain- 
able in any other supreme tribunal, the separate and 
more fundaniental evil remains untouched jnagie- 
Jy, that, as the ultimate decision of the whole 
patrimonial! rights of the subjects in Scotland is 
committed to a court whose members are not ne- 
cessarily versed in the law under Which these rights 
arise, and by which they ought to be determined. 
It cannot be looked for that a certain and uniforni 

r <■' 

tenor of interpretation should be given to these 



- X.' V 
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rights, or that the particular system of law should 
ever be brought to a maturity, and its rules be 
placed upon a scheme of any considerable pre** 
cision. 

Whether this objection, supposing it to be real, 
weighs down the benefits of the Appeal, or whether 
any expedient could be safely resorted to under 
which the objection would not occur, are questions 
confessedly of much delicacy, and in the solution 
of which by far the greatest difficulty attending the 
whole, state of our judicature seems now to lie. 
For, on the one hand, it scarcely admits a doubt 
that the appeal to the House of Lords, or rather 
the constitution of the Appeal Court, is calculated 
to preserve an unfixedness in the system of the 
law, than which no greater evil can be thought 
of ; and on the other hand, any proposal towards 
the innovation of a niatter so important would be 
justly regarded with great jealousy and concern. 
Yet, in the present order and scale of the Scottish 
judicatures it is impossible not to see that the most 
considerable defect is now to be found in that part 
which ought to be most perfect ; and that, under 
this constitution, the full advantage cannot be de- 
rived from the recent amendments in ^he other 
courts. If the alternative was the present adopt« 
tion or rejection of the appeal in this form, the 
argument would plainly stand upon a di^erent 
footing. And even now, though great change ia 
what concerns the welfare of multitudes is not to 
be made for experiment, or even for a more per* 
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feet form, and thei'efore the alteration of laws^ 
although for amendment is not to be lightly at* 
tempted, the question in thi$ case is not so much 
of the change a$ of the preservation of the law ; 
to which the forms of administering are' subser- 
vient, but are not in themselves an end ; and the 
real inquiry rather is, how the uniformity of de« 
cision shall best be attained, and the law of the 
country** be upheld in perfection and permanency* 

When a nearer consideration is taken of the 
case, it is observable, 

I . That in part at least the reason of the appeat 
has ceased. The administration of the law is not 
iiow either disturbed by violence, or perverted by 
partial influences. The security and independ* 
ence of the judicature has, after a slow growth, 
attained in both countries what must be account- 
ed its maturity ; and not only have the disorders 
arising from open force and unruly factions sub- 
sided, but other .more latent, causes of weakness 
in the judicial authorities have lost their opera- 
tion ; and the acknowledged principle of the 
King's supremacy in matters of justice, which, 
after curbing subordinate acts of violence, became 
in turn the instrument of oppression, has beeqi 
circumscribed and regulated. 

That the King was regarded by the law, not 
merely as the original of jurisdiction, but as re? 
taining, at all times and notwithstanding every 
4elegatiop, his primary right of distributipg jusr 
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dee in any of the Courts which he had consti- 
tuted, is clear even from the written records. 
King James, by a letter to the Session soon after 
its institution, ( i ) and which shows in other re« 
spects the mixed nature of their authority, after 
commending their labours, and among oth^ 
things giving out that *^ he sal be at them sum 
*^ day peraventur when they nocht belieff, '* re- 
quires, touching the contributions due to him 
from the prelates, that they shall pay no atten* 
tion to any acquittances or discharges, produced 
to them in opposition to that letter. By another 
letter, registered in the books 20th November 
1532, he revokes a certain gift made by the 
Duke of Albany, and charges the Lords to give 
|io support to it, as they would do him ^^ singu« 
lar emplesour," and be answerable thereupon* 
In like manner, by a letter recorded in the Se* 
4lerunt Books on 5th December 1533, he direct- 
ly instructs them to supersede process in a case 
where his interest was concerned till his advocate 
returned from England, and ^* discharges them 
** of their offices in that part. ^' A similar letter 
is produced on the 20th January 1533, (2) su- 
perseding all processes in which his " loyit fami- 
^* liar clerk counsalour and advocat, " or any of 
his servants or tenants, are concerned, during the 



(i) Books of Sederunt^ 17. June 1532. 
(2) Bookg of Sederunt. 
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period of his absence on the King's business. (3) 
From these early examples of direct interference 
by the King, and from the innumerable instances 
of the same kind to be found upon the records in 
after times, it is plain that the proceeding by dis- 
pensation and injunction from the King and Coun- 
cil came, after the Institution of the Session, to 
be the ordinary mode of redress, in place of the 
appeals in the ancient order* The formal process 
of review had given way upon the establishment 
of that Court ; but the secret resort which suc- 
ceeded was productive of still greater injustice 

(4). ' 

The King's right to dbtribute justice personally 
in his Courts, as well as to issue instructions to 
his delegates, was equally acknowledged. Thus 
it appears from the Statute book (5) that James 

(3) Tlie mixed autliority which, as counsellors and 
members commissioned by the Parliament, the persons first 
named to the Session continued to exercise^ rendered these 
^regularities less notice^le. On the 19th March 1532 
(A. S.) a letter from the King is produced by the Clerk 
of Register, dated firom Melrose on the preceding day, by 
which he enjoins the Session to remain in the burgh till his 
coming *^ for their avise and counsale to be had in sic 
** thingis we have concerning the conmion weale of our 
^' realme. ** In the same capacity the Lords, on 13di 
June 1533 (ib.) prdain a parliament to be proclaimed, in 
conformity to the ^^ Kingis writting sende to the Clerk of 
•* Registrie.'* 

(4) Preamble to 1579, c. 92. 

is) 1584?. c. 138* See also act 139 of the same Farlia- 
Kent* 
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the Sixth sate in judgment on the penult day of 
May 1583 in the Court of the Council and Ses- 
sion. His right to do so was expressly declared 
by the Parliament in 1681 (act i8.)> conformably 
to the early laws (6) ; nor was it formally and 
authoritatively disowned in Scotland till 1690^ 
by the 28th act of that Parliament. 

At length,, with other advancements, or as 
some consummation rather of civil and political 
order, the judicative authority has been establish- 
ed on a basis of entire purity and independence ; 
and neither aristocratical violence, nor the arbi- 
trary meddlings of government by means of re- 
missions, respites and supersederes, constitute the 
real evils which threaten the ordinary course of 
justice. Notwithstanding the King's exclusive 
right in matter of jurisdiction, it is now unques- 
tionable law, not only that he cannot psrsonally 
exercise the judicial power in the proper courts 
of the law, but that he cannot, without consent 
of the Estates in Parliament, delegate a jurisdic« 
tion to any courts different from those which have 
been used and established. The separation of 
the judicial from the executive power, though at 
first occasional, and in some degree a departure 
in favour of the latter, is of the most evident 
advantage as a chief barrier against tyranny. But 
its separation in all its ordinary exercises from 
the legislative also is perhaps of equal import* 



($] 1469. c. 26* 
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ance, since injustice and oppression are inci* 
dent to great power wherever it lodges^ and 
the name is of little value. Although there can- 
not be entire security against wilful oppression 
in a Judge, the rank and independence of the 
Supreme Courts in Scotland, the tendency of late 
improvements on their constitution, and, above 
all, the publicity of every judicial proceeding, 
leave no reasonable fear of such injustice ; and if 
an act of oppression, rightly so termed, does 
at any time occur, the higher authorities of the 
kingdom are eflFectually open to the trial of every 
such delinquency. And this, which was the ear- 
liest occasion and motive of such complaints to 
the King or to the Parliament, seems, in the diffi- 
cult circumstances of our present system, to offer 
some assistance towards a solution of them. The 
principle was taken up repeatedly even by the 
Scottish legislature; (i) but, by the attempt to 
qualify it^ as often fell: nor, if iniquity of law 
technically atid usually so called, and where the 
judge is not a real party in the complaitit, be 
once received as a ground of appeal^ is it p6ssible 
by any caution or jtist rule to preserve a limit, or 
to stop short of its univefrsal admission. Lord 
Stair has urged, upon a principle similar to the 
above, that the protestation asserted tn i6S8 was 



( I ) See acts 1469. 26-— 1457. 76.— 1540. 104. and other 
provisions for the punishment of iieglig;ent officers^ 
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only necessary in cases where the Lords exceeded 
their jurisdiction; and afErms that such alone 
were the cases truly reserved by the Claim of 
Right ; and that all others were introduced upon 
a misapplication by private parties, and against 
the meaning of the convention of estates, as well 
as against the use of the former law. (8) It may 
be questioned whether even this distinction could 
be firmly maintained against the subtlety of liti- 
gants ; and, if it could, the limitation would be 
such as amounts substantially to an abrogation of 
the geheral privilege of appeal. So that, if the 
discharge of appeals from the Council and Session 
on grounds of law generally be a fit remedy, it 
would seem that the application must be absolute : 
and it is worthy of observation that, by some late 
provisions which have narrowed the way to the 
Court of Appeal, the legislature appear to be gra- 
dually tracing back their steps towards the prin- 
ciple of the older Scottish enactments. 

That a real advantage- has been conferred In 
these late restrictions on the exercise of the ap- 
peal, cannot reasonably be questioned. Imme- 
diate changes of an entire nature are seldom fit in 
legislation : but the approaches which have been 
made towards curtailing the appeal will probably 
assist in proving, that the control of the British 
Parliament might, in the peculiar circumstances 
wherein the law of Scotland was placed by the in* 



(8) Institutes, p. 4. tit. 1. § 5Q. 
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corporating union^ be not unfitly limited to those 
cases of oppression, if any shall ever happen, 
vhich come, not in course and by process of law 
as to a court of justice, but by process of special 
inquiry and grievance, and as the subject of a cri« 
minal or censorial proceeding. That such 9 lU 
mitation is called for, or would be expedient, in 
regard to the English judicature, is In no shape, 
even by the argument, implied. For in regard to 
the tribunals of that country, the House of Lords, 
supposing that their time could be duly allotted, 
are a proper and well constituted Court of law ; 
not indeed in their theoretical constitution, but as 
their procedure is de prcuvi conducted. In regard 
to Scotland, again, the comparison seems to be 
betwixt the advantage of a Parliamentary super* 
intendance or contipl over the conduct and pro* 
ceedings of tixe judges in this country^ on the one 
hand, and, on the other, the disadvantage of an 
ultimate administration of the km by a foreigti 
court. In the present state of the society if may 
safely be affirmed that the ordinary course of jus* 
tice is not diverted into the channels of partiality 
or oppression i and, in the comparison of griev- 
ances whether felt or apprehended in the depart^ 
ment of private justice, it may be affirmed with 
equal truth, that the delay of redress, and the un- 
fixedness in certain parts of our law, are now both 
more prominent and more real than any tendency 
in our Courts either to corruption or to tyranny. 
42. But if, on better and more safe grounds^ it 
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should be held that the reasons of the appeal do 
in part at least still continue, the stcuatiou plainly 
admits an alcerhative. For^ the question is not 
SO much of removing all superior control front 
the ordinary great Courts in this country, even in, 
itiatters of law, and- to the e^^tent now e^^isting ; 
as of providing th^t there should be no such 
tourt of control whieh is not fitly constituted, 
and efficient for thefse purposes by its nature^ 
But it is not easy to conceive such fit constitution 
without two ingredients ; which are indeed of 
the same quality, yet separate :«. i. That the mem- 
bers of the Court should, through the force of 
some legal and fixed provision, necessarily be in*' 
structed in the Lcm which they are to determine : 
and^ 2. That the Court should be constituted in 
the country where that law is established and ad- 
ministered. 

Thfe first proposition has more the nature of 
an axiom, or at least is too evident to permit il- 
lustration. 

But the second is in truth scarcely less obvious, 
or less considerable. For a Court constituted 
out of the bounds of the Law which it determines, 
whatever independence it may possess, must be 
deficient in light. The persons who judge in^the 
*last resort may fitly be removed by some peculiar 
rank suid eminence ; but in studies and in habits 
they ought to be of the country, or at least of the 
law, over which they preside ; otherwise they 

G 
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must want that intimate and pervading acqaalne* 
dnce with the latter which no solitary efforts, how- 
' ever strenuous^ can famish. Independence and 
knowledge in their highest attainable degrees are^ 
in short, the qualities to be sought in the ultimate 
tribunal* In the House of Lords as an English 
Court their union is attained ; and the result h 
corresponding. As a Scottish Court the first pro- 
perty is possessed by it in the same eminent de- 
gree : but unforeseen courses and revolutions of 
affairs have deprived it of the latter, and left na 
prospect of recovery. Yet it is absolutely essen- 
tial to any perfection of the system ; and the na- 
tural consequence of the present order and subor- 
dination of Courts will be, to leave the law of 
(his country still unfixed, or to fix it, after a long 
period of uncertainty, by the rules of another 
system. 

It was long ago proposed by Lord Hale, for 
remedy of the defects of the House of Lords as a 
Court of Law, to renew, according to the ancient 
course, the appointment of Tryers of Petitions j 
or rather to enforce and render efficient that no- 
mination, which in form was never discontinued. 
Whether any such course is either necessary or 
would be expedient in reference to the general ju- 
dicial proceedings of the Lords, it is quite fpreign 
from this inquiry to agitate. But, in regard to the 
interest which the subjects of this part of the king« 
dom have in the matter, the appointment of such 
committees, unless modified by other important 
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provigioiis, would not meet the difficulties of the 

case. 

It would seem that there are two different nie« 
thods by which a Court of Review for Scottish 
Law, sufficiently qualified^ and well constituted, 
might be obtained : namely, either by associating 
with the present House of Lords persons of weight 
and independence, who have be^n versed in the 
laws of this part of the kingdom ; or, by esta* 
blishing the ultimate resort of justice within Scot- 
land. 

To the former plan there are these, and perhaps 
other objections, i • Whereas the local situation 
of the English courts renders the assistance of 
their judges in parliament easily attainable, so that 
they do in fact and practice constitute the su« 
preme Court of Appeal, the seat of the Scottish 
Courts, on the contrary^ renders the same benefit 
in relation to this country altogether impractica- 
ble. 2. To raise other individuals, for this pur- 
pose alone, to an equality with hereditary mem- 
bers of that House, or to admit them as occasion- 
al partakers in its proceedings, would be not only 
unauthorized by usage and regarded perhaps as 
an encroachment on the dignity and privileges of 
the body, but would be followed by no beneficial 
consequences ; for, on one hand, the highest ju- 
dicial stations within Scotland would be thus ren- 
dered an inferior and secondary object in the pro- 
fession ; and, on the other hand, both the expe- 

Ga 
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rience of such individuals would commonly be 
less extensive than of those who had come into 
the superior seats of justice, and their opinions 
would deservedly be of less weight in the Court 
of Appeal. 

The only expedient which seems to remain, if 
any is thought advisable different from the present 
Court of review and superintendance, is to esta* 
blish the control within Scotland by such provision 
as may consolidate the system of th^ courts, and ef- 
fect as far as possible the uniformity of decisions 
in alh And this it seems practicable, without re- 
course to the aid of a foreign judicature, to ac- 
complish chiefly in two ways. 

1 • If it is thought that the Supreme Civil Court 
in Scotland is now placed upon a footing of en- 
tire independence, and that no danger arises to the 
patrimonial rights of the subjects from that tribu- 
nal, it seems that the desirable end may be obtain- 
ed, in a manner sufficiently simple, by commit- 
ting to one of the Chambers of the Session a 
power of review necessary for securing uniformity 
of decision ; and by assigning to it a certain su- 
premacy in civil actions, as the Justiciary has long 
possessed in criminal. That the life, liberty, and 
state of individuals should be committed, in many 
instances, to the legal determination ci the judges 
in the latter Court is not regarded as a disorder, 
or felt as a grievance, by the community. Nor, 
abstracting from habit, is it easy to imagine why 
even the highest patrimonial interests of the sub- 
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ject should not be entrusted to Judges of equal 
rank, whose proceedings are watched by as many 
eyes, and their judicial characters guarded with 
the same anxiety of precaution. By the fixed 
constitution and practice of the Parliament itself, 
the matter of civil right is held, as might be ex- 
pected, to be a subject of $omewhat less jealousy 
and alarm than the criminal jurisdiction : for the 
Upper-House alone has obtained a full and exclu- 
sive authority in the former, whereas in criminal 
causes pursued before Parliament the Commons 
must concur ; a point not only acknowledged in 
the present day, but fixed in the early times of the 
£nglish law. ( c ) 

•Such review by the first or presiding Chamber 
of the Session, if it were deemed expedient, might 
In regard to its form be effected in various ways, 
corresponding to process of suspension, or appeal, 
or writ of errors or in whatever most convenient 
shape. But, with regard to the matter and sub- 
ject, it would seem that k ought to be confined to 
questions of law : 'for these become fixed by repe- 
tition, and govern other cases : but matters of evi- 
dence, other than its rules, ought perhaps to be sub- 
ject to no such review { .for no uniformity of cases 



( I ) Sf e in particular 4th Hen. VII. ch. 18. where an at- 
tainder by the King and Lords, without mention of the 
Commons, was, on the opinion of all the Judges, voided (of 
jthat reason, and the party restored, 

1 Hen. VIL 19. 20. 

iOEdw.IV-6. 
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can ever be sought for in such, nor could the ia« 
terpretation and Ixilancing of evidence be con- 
ducted with any greater advantage by cme well 
constituted Court than by another* 

2. But if it should be thought unadviseable 
that either of the Chambers of the Session $hould 
be vested with this appellate jurisdiction, and that 
it would be unsafe to commit both an original and 
an appellate jurisdiction to one Court, not with* 
standing the e;x:ample of the King's Bench in Eng- 
land to the contrary ; or that any superior advan- 
tage would accrue from their separation ; it seems 
that a due and effectual provision of control, 
within the country of Scotland, might be made 
by the constitution of a special tribunal for that 
end. And here the natural and beneficial plan 
, appears to be that of associating a certain number 
of the judges, from the different superior Courts 
already existing, into a judicature of review for 
each. By this method all the advantages are 
gained of several lights, several characters, and 
several habits of mind ; while the multiplying of 
judges without necessity is avoided* One obsta- 
cle, indeed, to the execution of this particular 
scheme is the distribution of the time and sittings 
of the different Courts, which may in some mea- 
sure tend to interference. Yet this cannot well 
be thought insurmountable ; and as the tribunal 
itself, by its influence on the * rules of law, be- 
comes more efEcient, the amount of its duties 
|Piight be expected after a time to decrease. Whe- 
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tfaer 8Qch tribunal would be better ccmstituted in 
this manner from certain members alone of the 
ordinary Courts^ or with the addition of one or 
more members not sitting in these Courts, may 
be variously estimated and perhaps is of subordi- 
nate importance. But no real difficulty in the 
nomination of such new members, whether pre- 
siding or other, can be thought to arise out of 
the provisions of the treaty of Union ; supposing 
the measure to be otherwise of real advantage and 
for the evident utility of the subjects in this coun- 
try. All questions of this kind are questions de 
bono rather than de lege: for the supreme autho- 
rity may always give sufficimt sanction, if the ex* 
pediency shall be put out of all debate.^ 

A just principle of constitution for a court of 
review within Scotland seems, if these grounds 
are at all clear, to have been adopted in the Bill 
for reform of the Session, printed in 1807; and 
this particular to have been well devised in that 
plan : but under one great exception ; namely, 
that the Court of Review there proposed M^as not 
intended to be supreme, or its sentences final, but 
to be intermediate only ; whereas it seems evident, 
for many very strong reasons, that if this great 
Court had been constituted, the resort of the 
House of Lords should beyond all question have 
been denied ; for that both should have subsist- 
ed would have been an unprofitable, and there- 
fore an insupportable burthen. 

Such appear, however imperfectly opened, to 
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be some of the principal views of this mattei* 
The inquiry has little novelty ; but its subject is 
one of increasing interest; and the experience} 
for a icentury, of the present Court of Appeal 
has afforded some data whereby to attempt a cal- 
culation of its effects. 

The number of appeals depending in the House 
of Lords from the Scottish Courts, and the exces- 
sive proportion which they bear in the sum of 
appeals from the whole Courts of the kingdom', 
is undisputed. It has been usual to ascribe the 
disproportion altogether, or at least principally, 
to defects in the system of the judicature within 
this country ; and no one who reflects on the for- 
mer constitution of the Session can hesitate to ad- 
mit that the accumulation must have been in part 
occasioned by that constitution, and its secret 9B 
well as mor^ direct influences. But a reflection on 
the system and whole relations bf the judicature 
will produce 1 conviction, altogether as firm, that 
the other causes which have been noticed, and 
which are obvious to' consideration, are not less 
real nor less powerful. And whatever objections 
;ainst the Court of Appeal, either enumerated or 
\U ^ise out of its own nature and constitution, 
cxteot, it is plain, be removed by any amend- 
:m4||tof the courts which are subordinate. It is 
indsK of the utmost importance that, by the force 
of diiq|)royisions touching the ordinary courts, a 
confideiice in the justice of their decrees should 
be infCised and made habitual in all ranks of the 
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fcommunity. But an assurance that his cause will 
be decided in the Appeal Court under the same 
rules, and even nearly by the same class of indi- 
viduals, who determined it ii^ the customary 
course of" justice, is a truer curb upon the appeU 
lant, than any approbation or feeling of content* 
ednes3 which he can be expected to take up ; and 
is a comparative particular in the EngUsh prac- 
tice, of the greatest ei&/:acy. 

The .result seems to be that, whatever internal 
regulations may hereafter facilitate the judicial pro- 
cess in the House of Lords, and independently of 
the obstacles which may be so removed, the con- 
stitution of thai body in reference to the Courts 
and to th^ Law of Scotland has great inherent im» 
perfections; that the law so administered ipust 
continue to be in a state of considerable uncer- 
tainty, and probably be drawn by secret currents 
towards another system : in short, that the pre- 
sent Appeal Court for Scotland is nearly of the 
same nature, and liable almost exactly to the^ame 
objections,, as an Appeal Court for the English law 
^fq\x\d be, which should have its seat in Edin^ji^. 
bur^h, and whose deliberations and decrees shoupp^ 
be altogether directed by the Judges of our Sies$mi 
and Justiciary* 

The case has arisen from circumstances pefllar, 
and in some measure not calculated ; and jjE may 
be questioned, whether a parallel to it ian be 
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&mni m ibt history of nations* It i$ not practi- 
cabie^ indeed, in the affairs of life, to go to the 
farthest limit and follow out the refinement of even 
a just principle. Yet it is surely an anomaly be- 
3irond all example and wonder, that a complicated 
body of laws and instituticms should be left under 
&e guidance of persons, however learned, hox^ 
cmrable, and upright, who have been edcu:ated in 
utter strangeness to its uses, and whose lives have 
lieen spent in the attainments and distribution of 
a diSerent system. That justice in its purest form 
may be applied under this direction to many in- 
dividual cases, is unquestionably true : but that 
tikt mass and body of the laws should be modelled 
into a consistent frame, and the peculiar rules 
of our practice be reduced into a definite and dur- 
able order, exceeds all the bounds of reasonable 
Iiope* 

To Entertain a confident opinion regarding the 
exact remedy which is fittest in such a crisis would 
ititherto perhaps^ be premature. But it cahnot be 
vrtthb^ soipe c^gree of advantage that the view is 
^termined even upon the difficulties of the situa- 
tkMBt» A solution of them may not be immediately 
jbund, but by a repeated examination it cannot 
£ul to be discovered* 



in the whole matter of the order and subordina^ 
lion of the Courts, the English system has attained 
to much apparent perfection j. and, if not to a der 
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gree" of refinement giving rise to inconvenience, 
certainly to the greatest which can be at all ex- 
pedient for practice. A^d it is chiefly, if not 
solely, in this particular that a considerable de- 
fect seems yet to remain in the system and scale of 
the Courts of Jusdce as they are now constitnted 
in Scotland. 
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PART II. 

• 

Next to the due constitution of the Courts of 
Justice, it is important for the equal ad minis tn- 
tion of the Law that there be just rules and forms 
for the conduct of the judicial process. And in 
respect to these it will be acknowledged, by such 
as have given a dispassionate attention to the sys* 
tem of our judicature, that the records of th« 
Scottish Parliaments and Courts of Law afford 
evidence of a very early, and not unenlightened^ 
attention to this subject ; and that, with a few 
«xceptioit$, no better provisions are to be found 
than the leading and fundamental rules which go^ 
vem the procedure of our judicatories* 

Perhaps on a general view it may be affirmed, 
that the Legislative directions on this subject, 
ai}d'the regulations of the Supreme Courts them- 
selves, in so far as either were extended, have 
been wisely and excellently devised ; and that the 
imperfections which have attended the practice 
have chiefly arisen from the difficulty of enforcing 
those rules, under the former defective constitu- 
tion of the civil Court. And it ^ust be held 
that, however valuable a good system of forms 
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may be, they are still subordinate in impoi^ance 
to, and must ever be dependent on, the fit con- 
stitution of a court itself, and the fit choice of its 
members. For, the jucficious and energetic en- 
forcement of the rules of process, if these are 
tolerably well contrived,, is^ of more service than 
the best rules committed to hands that are unfit ; 
and the direction is of more importance than the 
instrument. 

It is not proposed to sittempt a full dxam!na- 
tion of this complicated subject ; but rather to 
take a brief review of some particulars in our 
system of procedure which are at once of real 
importance in themselves, and in their present 
state are open to objection. 

In the history of an action it is a hatuf al orders 
or at least attended with &ome advantage of per-^ 
spicuity, to consider the proceedings as divided 
into three parts : First, the Proceedingis which 
take place und^r authority of the Court, before 
the parties appear in presence of the Judge : Se- 
condly, the Proceedings coram jiidice : and, Third- 
ly, the Proceedings subsequent to sentence. The 
rules of our practice applicable to the first and 
last of these three stages of an action shall not be 
considered minutely. Perhaps the Citation and 
Execution are not strictly parts of the judicial 
process in the sense of our law. But at all e- 
vents it is not intended to give even an outline 
of the whole Practice of our Courts ; and it is 
jconceived, besides, that the rufes now in force 
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both with regard to the original and executory 
process are well defined and rightly settled ; in- 
somuch, that it has not been usual for those who 
h^ve been most busy in scrutinizing the errors 
of our procedure to make them the subject of 
their animadversions. As to the Pf eliminaries of 
t^ocess, and the Execution of Decrees, a few ge<s 
heral observations therefore may suffice* 
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CHAP. 1. 



PEELIMINARY PROCESS* 



It is somewhat remarkable that the forms of 
citation as they are found to have subsisted at a 
very early period, and the same is true of inci- 
dental process or diligence, were exceedingly pre- 
cise, and the methods of enforcing their execu- 
tion attended with much ceremony and delay: 
a circumstance which may be ascribed partly to 
the weakness of the judicial authority, and partly 
to the gradual invention of legal remedies. And 
the changes both in English and Scottish prac- 
tice, but ]|>articularly in the latter, have been from 
a greater certainty and preciseness in the manner 
of citation, and a dilatoriness in the compulsory 
{)rocess, to more latitude and a greater dispatch. 
It is known not only that the ancient Jbrmuke of 
the warrants for citation were of fi^ed and inva- 
riable style, but that the forms of the summons, 
wliich superseded the brieve, and which in known 
actions passed de cursu under the signet, were 
equally precise. It is probable that the bills oa 
which, at a period somewhat later, warrants for 
citation were obtained from the Supreme Court 
in extraordinary cases, were at first not less spe- 
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cial, and their reasons previously coiisidered. But 
ere long the Court unbended from this cautious 
rule i and it became usual as now that summonses 
passed of course ; excepting in such peculiar mat-^ 
ters as called for the inquiry which is still taken 
in the Bill-chamber. 

Thus also^ in regard to the term allowed to the 
defender for his appearance in Court, it is well 
known how great a deviation there has been from 
the tardy process of early»times. By the Act 1 46 1 , 
ch* 6. it is provided, that ^^ summohdes per^ 
emptorie " be abridged to 2 1 days ; having re- 
ference to the enactment of 1457, ^^* which di- 
rected a peremptory summonds on 40 days ; the 
latter provision being itself equally an abridgement 
and restriction of the more ancient rule requiring 
in civil, as well as criminal cases, four consecutive 
citations of 15 days each before any proceeding in 
court could follow, and 1 5 days more of grace for 
the defender's appearance with his pledge and re-» 
covery of possessbn. (i) By the act 1449, ^* 3^* 
this form was only so far abridged that the third 
summons, that is of 45 days, was to be peremptory, 
and judgement to pass even in the defender's ab^- 
sence ^ yet, if the action was for fee and heritage^ 
he might, by appearance and payment of expenses, 
be heard in the cause at any time within the years. 
of prescription ; or, if it regarded moveables, the 
pursuer was put in possession to the extent of the 



(i) R. M. 1. 6. &7, 
H ^ 
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debt ; yet the defender appearing within year and 
day and paying expenses might be heard in the 
principal cause } or, if the defender had neither 
lands nor goods, he shouM be outlawed. These 
numerous successive terms of appearance were 
first shortened, in the Court of the Justiciary, by 
an act of a parliament held at Edinburgh iit 1525 
(i); and afterwards more explicitly, by 1535, 
ch- 33? ^hich, *^ becaus the proces of justice kires- 

is sa long and profixt that in mony zeires parties. 

that ar hurt and grieved gettis na justice, '' pro^ 
vides that the process shall be peremptory at the 
second aire or court. At last a similar abridge^- 
ment of the days of citation, and a restriction of 
ihe old form, was introduced also into the civit 
Courts ; first by an act of the Triennial parKament 
1646, c. 43 (2) ; afterwards by 1672, ch. 6, and! 
1 693, ch. 1 2. The dilatory form of the eontinua- 
tion of summonses and second letter^ of dtatioir 
remained in use even after the institution of the 
Session (3) ; and wa& not superseded till the par* 
liament 1672. 

. The forms and compulsitories of citation in the 
English practice have, from a very early period^ 
been maarked by equal or greater caution and re* 
hictance. Thus, by the practice, in the Court of 
Common Fleas, if the defendant did not appear 
at the term or make sufficient essoign, there was 



(i) -10. July, 1525* 
(a) Rtesciiided Acts; 
(S) 15a7, i2. 
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no means of compelling Jiim by process against 
Jiis person ; and the attachment which the plain- 
tiff might then take out was of the same nature 
with, and merely a repetition of^ the pi-ecept to 
the Sheriff upon the original writ. On his far- 
ther default, a writ issued to distrain his goods, 
which on default again might be anew issued, 
and repeated ad infinitmn; nor was any farther 
compulsitory process competent in merely civil 
actions ; a rule which continued till remedies 
were provided in certain special cases by 52* 
Hen. IIL, and afterwards by other Parliaments. 
In actions accompanied by force, actual or con- 
structive, a ferther circuitous process was necessa- 
ry for attachment of the defendant's person by re- 
peated writs of cop^*^, with successive warrants to 
the Sheriff according to the successive exigencies ; 
and, if not found under any of these, be might theu 
be farther prosecuted tb outlawry. By modern 
practice, settled in that country also by gradual in- 
novations, the formalities are much lessened* Even 
in civil debts the capias is usually the first pro- 
cess ; and instead of imprisonment for a supposed 
contempt of the King's writ, which i;S thu; nqt 
longer presumeable, since no previous command 
has been given, the Sheriff in consetjuence of dif- 
ferent statutes, particularly 2 u Geo/ II, ch. 3., 
can do nothing more on receipt of this precept 
than serve it persoxially on the defendant, with a 
copy of the writ, and notice to appear. So that 
|be modern practice of citation in the Co^r^ of 
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England amounts exactly, in substance though 
not in form, to our original an4 subsisting pro- 
cess by summons, (i) 

In the early practice of our law, the original 
writ of citation, being a direct precept from t)ic 
King aiid issued through his Chancery, was serv- 
ed in all cases by the Judge of the royalty, and his 
ofEcer or summonmonder^ whether heritable mair 
or other appointed by the Ordinary. And such 
is still the practice of England. 3ut when the 
writ of citation came to be sued out by warrant of 
the civil Court, though under seal of the King's 
secretary, the form of execution was in like man- 
ner relaxed, and the wrjt deliyered to the party 
purchasing it, w]io might, till 1^93, c. la, have 
given it to \>t served by any person he chose : and 
the use was so to do ad arUtrium^ ei^cept in the 
second citation, or in cases where the certifica- 
tion was of a special and severe nature : but by 
the last mentioned act, introducing also other just 
provisions, the citation,^ more conformably to the 
earlier rules, must be given in all cases by a mes- 
senger at arms. Yet is the strict and ancient rule 
still discoverable in the style and its fiction • 

The proceedings in Undne of civil actions have 
also been relaxed greatly in another particular. 



( I ) The history^ of the English brieves, or original pro- 
cess, and the developement of their forkns; are extremely 
curious, and treated with much learning and accuracy in t^« 
preface to ** Crompton's Practice— London 1780. *' 
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which forms one of t];]ie differences of our modern 
practice from that of England ; namely, in the pro-- 
visions regarding sureties or pledges, which by the 
ancient law of both countries, were in most cases 
required both from pursuer and defender, before 
the action could have any proceeding coram judice. ^ 

It is certain that, by our old law, both the pur- 
suer and the defender were in use and^ bound to 
find borghs for their appearance and abiding of 
law ; ( I ) and that this was the rule not before the 
great Civil Court of the Justiciar only, but in other 
judicatures, as that of the Sheriff; (2) and in 
every stage of the appeal from one judicature to 
another, the Parliament included. (3) The pledge, 
if he was given for a debt, was liable as principal 
on failure of the defendant ; or, if given in surety 

m 

that' the party should be forthcoming, was liable 
on failure in the unlaw of the Court ; and, if the 
action was for a breach of the peace, fell besides in 
nusericordiam for the King's fine. The obligation 
on the surety to present his principal in so far 
continued also to the close of the action, that after 
parties had once appeared in Court he who, hav- 
ing a pledge offered to him and offering one in re^ 
turn, or in the language of the law ** recounterr 
^^ ing the borgh," failed to appear at the time 



1 



( i) R, M. I. eh. 8. ^ 7. & 31. lb. III. c. 28. 2. Q. A. 

13. 3* lb. 11. lb. 53. 2. M. T. C. 19. Ja. 1. 1429. 1 !& 

(2) St. Eq. III. 29. 

(3) 1429. n^. 
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of dome-givmg9 thereby for himself and his sare^ 
ty lost the action and could not thereafter be 
heard, (i) 

It might, be difficult to trace, with any exact- 
ness, the change of our law in this respect. The 
practice of requiring sureties either fr6m one par- 
ty or the other in civil actions Was no longer ge- 
neral at, the date of the statute 1594* ch. 217. in- 
troducing it again in the special case of ejections ; 
and it is now, under very limited exceptions, alto- 
gether in desuetude ; nor is any remnant of the 
ancient universal rule to be traced even in the 
form of the ordinary process. 

In England, where the[^n»ttfej[of judicial writs 
and acts have bfeen more permanent, the modem 
practice affords evidence of the strictness observed 
in former time. ' T^he' ancient provision For mu- 
tual pledges by the decennary hundred or county 
continued, ' without interruption^ to the tim^ of 
Edward I. Upon his division df the Courts' ioitte 
tnodification took place in^ctf^sequenie of the di& 
ferent process of the CommbA Pleai and King's 
Bench j in the former of which ^ the"^ piiintlff waii 
obliged to find his sureties before execUtion'by'the 
Sheriff of the original writ ; in the latter',' which 
was ambulatoiy^ he 'Was not required t6 fifldhi$ 
sureties ' till he came to declare against the^e^ 
fendant in C6urt. And so it continues^ formally 
to this day. If the plaintiff failed in his suit, his 






(i) 1429. I IT. 
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pledgee were amerced and put m miseridordia; 
^nd the amerciament affeered by the coroner of the 
county, according to the ability of the pledge, and 
tthe vexation of the suit. And though by degrees 
sherifl^ became remiss in demanding fit sureties, 
and the courts gaye much indulgence as to the 
time of putting them in, and Parliament by dif- 
ferent interferences allowed the courts to award 
the defendant's costs in room of the original be- 
nefit of pledge ; yet it was not till Gha. 11. 1 7. 8. 
that the nullity of an original writ for want of 
sureties was taken away ; nor till the 4. & 5. Ann, 
i6. that the same nullity upon a declaration was 
effectually aided ; although long before that time 
the sureties haii become altogether nominal. The 
defendant was in the same manner,' by ancient 
rule, obliged to give pledge before he could plead 
in court. This security is also now reduced,' and 
commuted, in cases of a very trifling aihount,'^to 
the same nominal or common bail. ( i ) But if 
the plaintiff shall allege upon oath or affidavit 
that the cause of action is ten pounds or upward, 
he still piay, conformably to ancient practice, ar- 
rest the defendant and force him, i. To find, be- 
fore return of the writ in King's Bench, special 



( I ) That 18 to say, to the formula ofwhat is called a bafl 
piece. ^' C. D. ** the defendant '* is delivered to bail upon 
** a cepi carpus to John Doe of London gentleman 
' « and 

<V}licfa|urd Roe of the same place gentleman. " 



^ 1" 
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.bail for his appearance ; which if the Sheriff does 
not take, or takes insufficiently^ he becomes liable 
to put in good bail to the Court, or to acquit the 
debt : and, a. Besides the bail thus given to the 
Sheriff, to put in, after return of the writ, new 
bail to the action ; that is, to the amount at least 
of what the plaintiff has sworn to. 

In this particular therefore the practice of £ng-» 
land has continued more rigid in its rule. Whe- 
ther any real disadvantage arises from the relaxa- 
tion of our law in this respect may at the same 
time be questioned. For if there is thus less di- 
rect restraint upon the commencement of judicial 
process, yet provisions are made for extraordinary 
xa^es where such control is truly beneficial ; and 
.^n all ca^es compensations are afforded, through 
which fall security and redress seem to be given, 
by attachment of th^ debtor's property, not only 
in final execution, but for the purpose of interme- 
diate and incidental proc^s^ And it may be af- 
jfirmed that under 90 sysjtem of law whatever are 
more effectual or n^ore salutary rules established 
for the recovery of debt, ^pd the enforcement q£ 
judicial 4ecrees. 

With r^gjurd to the cpntents of the summons, 
on which citation is given, and which corresponds 
both to the original or bill, and to the declaration, 
in English practice, being thus not a preliminary 
,mprely but a part of the judicial pleading, any 
farther observations touching it may be referred 
to that head. 

€HAP, 
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Into the methods of execution, whether per- 
sonal or otherwise, following the sentence of the 
Court, which it must be allowed are in general 
well devised and matured in our system, and 
which are besides matter of law rather than of 
process, no minute inquiry shall be attempted. 

Of the extracted decree, the warrant for letters 
executorial, it is superfluous now to speak, since 
a late statute has put an end to that unexampled 
grievance. The needlessness, and consequent op- 
pression, of the abrogated form had been felt at 
least as early as the time of Lord Stair ; and were 
demonstrated by him in his Institute, where he 
states both the evil, and the obvious remedy^ be* 
ing nearly the same which has now been ap- 
plied, (i) 



( I ) '* It derogates much from the honour of the Session, 
^* and from the estimation and security of their decreet!, 
*^ and hinders the dispatch of justice, that all things, whe- 
** ther in matter of law or matter of fact, are congested in 
** their decreets ; which do contain' the reiterated and various 
^ disputes and interlocutors, and the frequently repeated 
** bills and answers and interlocutors thereupon ingiert 
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In regard to the mode of carrying executorial 
diligence into effect, it is well known that a change 
somewhat similar to that in the methods of cita* 
lion, from a circuitous and_ protracted to a more 
direct and brief process, is observable in the mo- 
dern compared with the ancient practice ; which 
may be accounted for by, the peculiarity of the 
feudal relations, and in some degree by the power 
of the vassal and the weakness of the law* After 
disuse of the encumbering process by letters of 
four forms, which in execution of decrees of the 
Supreme Court remained in force down to the date 
at least of 1613 ; * and after the number of charges 
bad been reduced to two, and at last in many 
instances to one, an opposite course was for a 
timcj fallen into, of allowing in certain cases exe- 
cution by poinding even without a previous charge 



^ batim : whereby decreets arise to such a bulk and are $• 
"nauseous to- the perusers of them that they wfli; exceed 
** sometimes 40 sheets of paper and more, and take a long 
^ time and expensive attendance before such decreets can 
*' be extracted. All whkh may be remedied by the Lords ; 
/' seeing the order of the administration of justice is by their 
'* institution committed to them. For all these thingsmaj 
<<be allotted to be insert in the acts whereupon' decreets 
** proceed: but there is no need to insert 'more in the de« 
**^ creet than th6 matter oi fact whereupon the decerniture 
^* stands and is supported, whether it he in the lybel <»: in 
" the exceptions, replies or duplies— — |* &c. p. 74iS 
ic 4. Some very important views, relating to the more per- 
fect formation <£ the Record of the Court, are opened in thf 
hst Annual Report of the Deputy Clerk Register. 

• See A. S. of that year. 
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of horning, and in various cases general letters 
with certification against heirs and even singular 
successors. Nor was the latter practice efiectually 
remedied till William and Marjr, ist parliamenty 
2d sess. c. 15, as the former had been by the 
court, and by statute 1 669, c. 4. The relaxation 
of the feudal constitutions in regard to the aliena* 
tion of lands led to a similar relaxation in the exe- 
cution against debtors, both as to its subject and 
its- forms ; for as the brieve of distress gave way 
to the old apprising, so in the manner of conduct- 
ing the latter it is proved by 1540^ c. 82, thai the 
pvactice of deducing apprisings, as well as that of 
serving brieves, had as early as that date beea 
farther relaxed, and committed to ' other persons 
than the King's officers of the sheriffdom or stew* 
artry. The practice of conducting apprisings in 
Edinburgh, which is known to have been used 
not long after the date of this statute, led proba« 
bly to greater license. The practice itself may be 
accounted for by the increased authority of the 
Court and officers of Law, after the institution of 
the College of Justice, and partly by the obstruc- 
tions to judicial process, which often arose within 
the territorial jurisdictions ; causes which gave 
rise to simitar expedients in other cases, as in 
the denunciations authorised by i592,,c. 128, and 
the provisions of 1587, c. 63, and 1663, c. 15. 
Nor was the informal procedure in apprisings reme« 
died with effect by the aforesaid act 1540, c. 82 ; 
but still continued, in common with like irregu* 



hrities which crept into the execution by poind- 
ing. But the defects of the apprising were at 
length removed by the statute of 1681 ; the pro- 
visions of which are, in principle, a return to the 
original brieve of distress. 

Under the head of execution against the per- 
son of a debtor, which in England may proceed 
in all cases of debt under authority of Edward I., 
II. and 13, and 25th Edward IlL 17, the pro- 
visions of which latter statute were adopted in 
2d St. Ro. I; c. 19., it is a singularity of our 
practice that, with exc^eption of the act of ward- 
ing competent by the force of the last mentioned 
act on the decrees of burgh courts, no original 
process of attachment for debt by a taking of the 
person of the debtor is competent upon the de-» 
crees of our ordinary courts. 

In the enforcement of personal diligence by 
horning, or letters of four forms, our ancient law 
was more lenient to the debtor, not only by the 
delay which it allowed, but by the extent of the 
attachment ; (i) since it was not till 1584, c. 139^ 
or at least till the act of Session which was the 
foundation of that statute, that personal diligence 
by horning was competent, without paction, on a 
decree for debt properly so called and distinguish^ 
cd from a debitum facti prcestandi. The forms of 
letters executorial, being afterwards shortened in 
favour of the creditor by various successive pro-^ 



(1) H*9, c. 30. 
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visions, (i) resolved into a system of rigour ht 
exceeding that of the ancient law; and whichy 
though modified in practice by expedients, was 
not corrected by statute as to their severest con- 
sequences till a recent period, by 20 Geo* IL c. 50. 
On the present effects of letters executorial, pro- 
ceeding on decrees of the Supreme Court, whether 
originally or by interposition, and the peculiar 
forms of their application, no remark shall be at* 
tempted* They seem now to have been modified 
so as to be entirely consistent with justice, and ta 
be equally well defined in their application. 

The English forms and practice, in so far a$ 
they can be at all understood by a stranger, ap- 
pear to have less deviated from their original or 
early limits ; and consequently certain reniedies 
in the department of execution, as well as tho&e 
of preliminary process, seem there to have a de« 
gree of imperfection. Thus under the original 
writ by Jierijacias J or poinding, for satisfaction to 
the creditor from the price of the debtor's goods 
4is trained, no direction is given in the event of 
no purchaser. So that, under that writ no redress 
lies in such a case, nor has the sheriff any autho- 
rity to deliver the goods themselves to the plain- 
tiff. (2) Thus also by the original English writ 
of eligit (13. Edward L), authorizing the plaiA- 



(i) 1593, c. 181. 1606, c.lO. 1607, c.6. 1609, c.15, 
1612, c. 7. 

{2) Lord Raymond, 346. 
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tiff^s entry to the chattels.and lands of his debtor^ 
ihe remedy was confined to one half of the lands } 
with analogy probably to the vassal's right, and 
a regard to the interest of the superior in recog- 
nition : and such accordingly continues to be still 
the practice ; nor can the creditor receive more 
than a moiety of the lands or tenements in the 
debtor's hands. at the date of the judgment, not* 
withstanding that the reason of the restriction has 
altogether ceased, and that there is much appar-^ 
ent injustice in the result. In both countries the 
order of execution has been. First, by the attach* 
ment of moveables, the original executorial pro* 
cess t Next, by the attachment of land ; in £ng^ 
land by delivering the possession of a moiety to 
the creditor, and in Scotland by adjudging the pro* 
perty t Lastly, by the attachment of the debtor's 
person. By the law of England a party cannot 
pursue two sorts of execution at one time, al- 
though successively he may follow more than one 
sort. ^* For the'body and goods may be taken in 
^^ execution, or lands and goods, but not body 
^^ and land too upon any judgment between sfub* 
^^ ject and subject by the course of the common 
«* law. '' Blackst. B. 3. c. 26. 

It is another difference in the executorial pro^ 
cess of the two eotmtries that, whereas in all ac- 
tions ad factum prcestandhifn the remedy of per- 
sonal execution by letters of horning has been 
competent in our law from a very early period, it 
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would appear ( i ) that, in action of detinue and 
others equivalent to it for the delivery of a speci- 
fic personal chattel, the only remedy competent in 
English Law is repeated distress against the de- 
fendant possessor, or similar process against' a 
third person to whom he may have transferred the 
subject ; and, if the party defendant b« resolute, 
the only ultimate redress is by assessment of da^ 
inage, being the value of the chattel. 



( I ) Blackstone, B. 3. 9^. 
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I 

It remains to notice some particulars m that 
part of the judicial procedure which has place in 
the presence, or at least under the more imme«r 
diate direction, of the judge. 

In regard to the forms, ahd the regulation, of 
judicial proceedings, it is obvious that the nunuHas 
cannot be anticipated in detail by a code of rules, 
but are to be fixed by experience, and must be 
subjected to constant amendments, as they are 
liable to perpetual evasions. All that can be re- 
' garded as in any degree permanent are certain 
primary objects which must be always aimed at, 
but often by very different roads. Thus it is ne- 
cessary, for attaining an impartial distribution of 
justice, that there should be a fixed and invariable 
order established for the discussion of causes ; 
like that which was ultimately, and after consi^ 
derable struggles, fixed by the Regulaticms for 
the Session in 1672. Of the same advantage, aa 
a leading principle, is the full disclosure and en** 
tire publicity of all the judicial proeeedidgs > aa 
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important alteration in later times, on which it 
is superfluous to enlarge again, but to which 
there is yet in our practice 1 well known and 
v^ry n^at^rial ^;y:cepuonj to be ^fftcr^ards remem* 
bcred. 



■•i 
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SECTION X 

In tracing a few of the leading steps of proce- 
dure coram jtidice it is unnecessary to stop on the 
provisions of our law for the case of a party's re- 
fusal to appear after due citation given. Our 
practice in that event, whether it is the pursuer 
who fails to insist, or the defender who fails to 
answer, seems perfectly well contrived for justice. 
The rules of the two countries in the case of the 
defender's absence are somewhat different, al- 
though the variation is not in its consequences 
material. For the law of England is here con« 
formable to the civil law, by which the certifica- 
tion in questions of right was the missio in posses* 
sionem; and, by the common law of England, if a 
defendant, after summons and attachment of his 
goods and repeated distress, did' not appear, no 
farther process issued : and though, by force of 
statute, personal execution may now in most cases 
issue, yet if the defendant does not appear, nor 
put in bail, nor is apprehended, it is held that the 
plaintiff cannot take any judgment on the matter 
of his. suit ^ and that no sentence passes oa ques- 
tions of right till the parties are sisted before the 
judge ; a rule which in criminal cases is just, but 
in these is carried at least nominally to a still 
greater height by the English law. Yet, tq give 
temedy in the case of a defendant voluntarily abid- 
ing the. civil process of distress infinite, cbe plain- 



r- 
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tiff Is by special statute 1 2. Geo. Il c. 29. allowed 
to file common bail in the defendant's name, and 
thereafter to declare against him \ whereon if he 
does not appear, judgment may go against him, 
finally if , the debt be liquid, or by an inquiry and 
verdict of damages if it be uncertain. So that 
the modern practice of the English Courts is not 
in substance opposite to ours, which has always^ 
|n civil actions, permitted process to proceed in 
absence, when the Court have been duly informed 
c^ the executi(Hi of citation, which it is evidently 
the duty of the judge to be ; and the rule itself 
is strictly consonant to justice, and income cases 
(as in improbations and other reductions), is 
clearly attended with much benefit. 

The different procedure, in this particular, of 
the civil and criminal Courts is sufficiently ac- 
counted for by the different conclusions of the 
Summons^ 
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SECTION IJ. 

TlHdSE parts of the judiciaj process Which iin- 
mediately follow the appearance 6( the parties ih 
Court, that is, the Pleadings, have been the 6b]tci 
both of much ittehtidn from the Supreme Court, 
and of many regujatioiis by the Scottish Jfarlia- 
xhehts. These provision^, indeed, partly hliVc 
been ineffectual iii consequeftcib of the eonstfta- 
tiori of the Court itself, and partly must be ad- 
mitted to have left the practitie impferfecit. Btic 
whoever will examitie with care the provisions 6( 
the statute boojk and bf the Court, will b^ of opU 
liioh that the rules ihetnselves for the procedure 
have generally be6h calculated well, and that the 
{)ractical evils hav^ thieJSy arisien froui 1 fetaka- 
tibh in their ehfofcemeht^ It wilt be fdutid, too, 
that many of the earliest forms and rules of pro-^ 
cedure, in so far as they are at all applicable to 
the more recent state of the society and condition 
of the tribunals, are the best which could be de- 
vised. In a comparison of the ancient and mo* 
dern process it is observable here too, as well as 
in the other parts which have been noticed, that 
in later times there is less strictness in the form, 
and a lesser degree of precision in the pleading. 
To what extent this deviation is on one hand dis<- 
advantageous, or on the other remediable, is a 
question of some difficulty. 

It is well known that the ancient brieves of 
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commisdon to thejudge^ as well as those of^cita* 
tioiv were» no less than the Jbrmtd<e of Roman 
actions, and the writ returnable in common pleas 
or the bill of the King's Bjench^ instruments of a 
fixed and unalterable tenor ; and chat, for a cou^ 
siderable period of our law> the redress in any 
emergent and unusual case could be had only 
tby a more special warrant and authority frotn 
the King smd his Council, whether orclinary or of 
parliament, interposed to a new brief. Of which 
the act 1475* 66*9 reforming the brieye of Idiocy, 
affords an eicample. In England it wasj to meet 
such an emergency^ enacted by 1 3 Edward L 24. 
that when no precedent of a writ was found i;i 
Chancery, and the clerks could not agree in firam* 
ing a new one, the case should be adjourned inta 
the next parliament, where a writ should be devised 
fey concert of the learned in the law : And* by that 
statute itself many precedents are given of such 
special actions on the case. And such is still the 
only provision authorized, in that law, for the 
repiedial writs which might be found necessary in 
f ny of the Courts of law, additionally to those 
already known and^ established. 

It appears that the corresponding ancientcour3e 
in Scotland by suing a writ from the Ring's Chapel 
of Chancery, and which had course in all or most 
of the actions cognizable in his ancient Courts^ 
atid was in use after the institution of the Session 
of James I., as appears from 1429, 1 13. 1457. ^^* 
1 49 1, 24., did nojt continue tp ri)n for any cpn- 
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siderable period after the establishment of the Col- 
lege of Justice, The ordinary and provincial 
courts previously subsisting received their special 
rights of jurisdiction from the King's Chiancery by 
writ in each case. But the Session was the King's 
Court, composed of his councillors and possessing 
his petsoha,! authority. Like the Kingfs Bench 
they wer^ subject jo follow his person ; and their 
proceedings bei^g thus more immediately coram 
rege were vc^y early, if nojt from the beginning, car- 
ried oft by original writ. Or,* however acquired, 
it appears at least that their authority in this respect 
was sbOn very large ; land that |n alt pleadable cases 
wh^re a precedent of writ ivas not found in the 
Chancery they were accustoifted, on bill from the 
party, to interpose their warrant for special letters ; 
at first ex deUberatione^ agreeably to the styje yet 
remaining ; and iafterwards with less reserve and 
increasing facility. So that the order and dis- 
covery of remedial writs has at last fallen alto- 
gether under the jurisdiction of the Court. And 
probably the facility thus aflforded contributed 
inuch to bend our forms, even h\ those cases which 
did not require the relaxation, into their present 
loose and pliable condition. 

Of the six parts of the Summons, as it was an* 
ciently held to be divided, (i) viz. i. The name 
of the judge J 2. The name of the pursuer; 
jj. The joame of the defender j 4. The cause o^r 



(i) B. M. 1. 13.6. Form of Process, ibid; 
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matter; 5. The day and time of compearance; 
and, 6. The place; it is abundantly obvious that 
the fourth head in this order is the only one un<r 
der which there is room for uncertainty. And it 
is here that the difference betwixt the English 
Writ or Bill, and our Summons lies. For, ui 
the former, the cause of action is expressed alto- 
gether generally, and without specification of the 
pardculars ; since it is merely a process to en« 
force appearance, and the specification or full li« 
bel is served upon the defendant after he is in 
Court : Whereas the Summons comprehends 
both th^ matter of the original, and the matter of 
the declaration. In so far as it is a warrant of 
citation, the style of the Summons js with us 
equally fixed and precise ; and its essential parts 
are common to most forms of action, or the dif« 
ferences under each are knowti and invariable. 

i 

But, in so far as it corresponds also to a declant- 
tion against the defender, the same precision has 
not in our practice been attempted, nor is perhaps 
<]uite attainable; at least it would be attended 
with all the difficulty, and all the niceties, which 
occur in pleadings to the Court, of which it is 
properly a part. 

Whether the practice of the English Courts, 
which separates the warrant of citation from the 
libel and statement of the ground of action, or 
the practice of our own Courts which has united 
^bem, be most expedient, might perhaps ' be de« 
J)ate$^« There is more pf apparent accuracy and 
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progress in the former, since the declaratfen maf 
be st^Hsrseded by nbn^ai^pearance ; bot the I^er^ 
as fixed Ijy A. S. 1742, if more favourable to the 
party cited, by giving him, from the beginnings 
a more exact informatkm of the piirsuer's plea, 
9nd consequratly ampler time and means- for pre- 
paration. 

The practice of engrossing in the summons z 
specification of the grounds of action may perhaps 
be accounted for through the disuse of the strict 
form of the brieve : since, in actions not of Zt &%^ 
ed name and tenor, but ans«^ering to the English 
actions on. the case, such a specification more or 
less full must always i)e given } and as the brieve 
in new cases was disused, and even the ancient 
real actions which had a fixed order and were of 
a known description were abandoned for less te- 
^dious forms, it is natural that the custom should 
have fallen entirely into the hitter course* There 
is accordingly some evidence that by the old form 
pf citati0n on the brieves of right, recognition, 
ejection^ and others, the defender, who had merely 
reanved a sttmmons strictly s^ cailed, was not 
bound to make any answer in Court by plea,- tU\ 
the pursuer, after recitation of the brieve, had fftt*"- 
d>er by form of declaration openly in Court stat* 
ed the particulars of his claim ; of which a tenoi: 
and formula is given in the First Book of the 
R. M* ch. 10* It was a consequence of the same 
procedure that the defender, not having received 
previous mfprmation of the ground of action. 
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was allowed after his appesu^nee in Courts and 
notwithscandhig his ^edge, to retire for a certainf 
time and ddit^rate whether, and to what extent, 
he should plead* (i) But /in after times, and in 
those cases where the ancient fomrnkt failed^ it 
became natural that the claimant thus unfettered 
and unassisted by technical description should 
state more loosely and more at large the groundf 
of his action. It is true that for a long period it 
was not held necessary to fill up these particulars 
in the writ before it received the warrant of tha 
srealy nor even before e^tecution against the party« 
But it was necessary before the summons eould 
be read in Court $ and then at least it became 
the pursuerfs declaration of his claim. Since the 
regulations of Court requiring the summons to 
be fully libelled befpre execution, and a copy to 
be delivered at citation, the Summons serves every 
purpose ^ the English Declaration, giving be- 
Mies a notice of twenty-one or twenty^sevoi dayt 
to the defender. 

It is in the libel> thus engrossed in the warrant 
of citation, where of counie the uncertainty and 
latitude in the writ and in the initiatory pleacUng it 
to be found* Here are comprehended a descrip* 
tiott of the legal right sought to be enforced, a 
statement of the remedy or action, and a states 
ment or allegation of the fact out of which the 
right and action arise. The last article obviously 



(i)14f29,115. 
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can by no rules be reduced to any uniformity : 
tbe other two may be so reduced and regulated in 
many cases. And accordingly by our customary 
styles the most common classes of action are thus 
bounded in and fixed ; and it is most desireable 
that the models should in all practicable cases be 
adhered to. But it h undeniable that the progress 
cf a great society, and the complicated interests 
which spring up, give room to cases not easily or 
Bt all reducible to precedent rules. In the great- 
er or lesser endeavour to fix the standards of such 
actions, seems to consist one of the chief differ* 
ences betwixt the practice of the English and tha£ 
of the Scottish Courts ; and it is undoubted that, 
in ike former, this classification has been carried 
|o a greater nicety of subdivision and limitation ; 
and that their forms are consequently stricter, and 
the number of them greatly more multiplied. 
. Two reasons, among others, may in part ac- 
count for this difference of the systems, i. When 
the trial by inquest is not used, it is a natural, 
Ihough by no means a necessary, consequence 
that less attention should in the early stages of an 
action he given by the judge to a minute separa* 
tion of pleas { because he is not called upon to 
make the difference obvious to others, at least till 
he comes to pronounce judgment. %. The exer- 
cise of the equitable as well as ordinary jurisdic- 
^n by the Session, renders that order and limi- 
tation of actions nearly impracticable, and to a 
certain degree unprofitable ; b^ecause in soipe ca$et 
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It wodld be a matter of form only, and burthensome 
in the rigid observance. 

From the precise jurisdiction of the Common- 
Law Courts of England, and their adherence to 
the ancient Warrants, have arken oaone hand the 
seeming accuracy of their pleadings, and on the 
other some apparent defect in their remedial pow- 
ers. For, precision of pleading is a necessary con« 
sequence of adherence to > ancient limits of juri&« 
diction ; an adherence which is practicable in the 
ordinary English Courts, because they have no^ 
the praetorian power, jand perhaps is not attainable j 
at least certainly not in its highest degree, by 
courts possessing the mixed jurisdiction. To sucH 
height indeed is this precision, both in the forms 
of different actions and in the pleadings under 
each, attempted to be carried in the Courts of 
Westminster, that the art is avowedly one of great 
intricacy and most diiGcult acquirement. With<^ 
out aiming however at any close examination of 
the rules of pleading in those courts, it may be 
more profitable to attend to a few particulars of 
our own practice in this department. 

And it will probably be agreed by all who have 
given attention to the present practice in the civil 
courts ia this country^ that it has not hitherto 
reached that measure of precision in pleading 
which is so greatly to be desired and seems to be 
attainable*. The extreme laxity which has pre- 
vailed is the more remarkable that, by enactments 
•f the Legislature and private regulations of the 
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Coutty ihany^'etcehent {irdvisions have at different 
times been nxade ; but with an effect altogether 
dispfoportioned to the provision ; a circumstance 
t^hich^ in common with many others, may be 
thought to prove that the eonstitqtioh of the Court 
itself has been the fandamental and productive 
evil of the establishment. 

It is obvious that in the conduct of the plead- 
ings the great difficulty is to obtain a confront- 
ment of the true and whole allegations of the par- 
ties ; sinte it is always the interest at least of one 
of them to elude. For overcoming this difficulty 
in the outset it is proposed by a late ingenious 
writer, * whose speculations are deserving of much 
attention, that in an early stage of every cause the 
parties should be themselves personally confront- 
ed before the Judge, and the truth be expiscated 
from them by interrogatories hinc inde. And this, 
when practicable, is at all times a safe, and may 
in some instances be a very beneficial, expedient ; 
as in cases where the suit arises out of transactions 
of the parties, and depends, not on mere questions 
of right or points of law, but on circumstances of 
fact known in whole or chiefly to themselves. 
But, in regard to the real advantage which can be 
looked for, it is liable to much limitation. It is 
liable to the general and very evident objection 
applicable to every case, that although the fact is 



* Mr Beotham, Scottish Rffonn. Lttter lst» p. 1£. 
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best known to parties it is much more di^ult to 
extract it from them than from any other person i 
so that in most cases it will be found absoltttel]f 
necessary to throw altogether away the informal 
tion so {procured, fmher than as a material for . 
inquiry ; and to have recourse de novo to the eri^ 
dence of impartial witnesses. Yet this initiator^f 
inquiry cannot fail to be^ on some occasions, of 
real utility ; and it may perhaps be conceded that 
it is not recurred to either so frequently or soearif 
as it might be* 

The same author (i) has for similar purposes 
suggested^ or seems obviously to imply, the pro- 
priety of examining parties upon oath, or under 
some security equivalent to an oath, on the mat- 
ter of their pleas. But this is far more doubtful ; 
and it seems plain that, although an examination 
jof parties by the Judge without reference of party 
may be e3q>edient for the discovery of fact, such 
examination upon oath would be quite otherwise : 
for it would both multiply greatly the occasions 
of perjury, and, in a general application, the se- 
curity would be quite unavailing. It is impos- 
sible, or if possible would be useless, to put the 
parties or their advocates upon oath in the state- ' 
xnent of pleadings ; since argument of law, whe- 
ther abstract or mixed, cannot be given in any 
other shape but as matter of opinion. A great 
degree of accuracy may be attainable in pleadings; 



(i) Scottish Reform, pp. 19. 27. S§n 
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but any security for veracity in them is a mertf 
shadow. The only security for the truth of the 
reasoning is the subsequent sentence of the Judge. 
But, although mut^al interrogation of parties 
will often fail to discover the entire solution of a 
case, it has always been an object, either by this 
or other means, and for the purpose of obtaining 
as early an issue as possible, to draw from the 
pursuer a statement of his whole plea in the libel ^ 
and from the defender a statement of his /whole 
plea in the defences : (i) and that, along with 
each of these statements, should be produced the 
written warrants, if the plea depends on writ, or 
the specification of the proof where it depends 
on other evidence. By the early practice of this 
country, although the compulsory process was 
very tedious^ the pursuer was authorised and re* 
quired to call his witnesses into court at the same 
time that he called his party ; .and warrant Was 
granted for that purpose in the principal sum* 
moas. (2) Such practice indeed could not long 
be consistent with the continuations of action iA 
a stationary Court, or the complicated business 
of a great community. Yet this greater compli* 
cation of business, which prevents the rapidity of 
procedure that is practicable in an early time. 



( 1 ) Or, in the language of Sir James Balfour, that the 
defender's exceptions " sould slokin " the libel af his ad-. 
▼ersary. 

(2) U57-62, 
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^oes not equally justify a rdaxtticm aa the ^ct&eir- 
minate order of the pleadings, but ratjber caU$ for 
a rule more i%id aiad jsirecise. 

In >cirGumstaiHiate cases equity may not permit 
a suhdiirkioD, even in i^e Judgments of ihe Coujrty 
cf the grounds of actioi;! and ibc several alle« 
gatioits of party ; but where this is not appU* 
cable^ and in so far as ebe pleas admit of bein^ 
Joept ap^t and ^uccessLvely deternaiinied, the cer- 
tainty erf thie law is pfonaoted by nothing more 
ithan by such separation. For without it eveni 
•the practitioneis may be ignorant of the opinions 
-of the Court on the special and determinate points 
•which have beei;i involved in any case; so that 
rdie sentence may, in a case of mixed pleas, ap- 
pear to be, :not a judgment on a question of law^ 
ibut jatber an indefinite abjudication for A or B» 
and the value of the decision as a precedent be 
evidently thrown away. By the same method 
<gfeater room is left for arbitrary sentences by the 
Indge, and even opportunity afforded for a sus* 
pidon of secret and unauthorised motives of de- 
terniination : and althot^h these may in no in^ 
stance operate, yet the ascril»ng them is hurtful, 
it is clear that the effects of an opposite practice 
4mder the former constitutu^i of the Court were 
grefitly heightened by that constitution ; for then 
the reasons of opinion might be hid in generalibus 
unwl et nvmeris. 

The great advantages pf the wcient fprms of 

K 



ue 



1CEMARK9 ON' THlT 



issue by litiscontestation, in regard to the methctd 
of pleading, were, that the pleas were required 
to be stated from the beginning articulately and 
in a certain order, and that either party was en- 
titled to close with his opponent upon any of the 
pleas or exceptions respectively alleged ; whereas 
the lax style now admitted in the early pleadings 
is greatly detrimental both to the ' certainty and 
dispatch of justice* And here some regulations, 
apparently useful, of the more early practice have 
fallen into desuetude, which tended to ensure aa 
early statement of the pleas, and an earl]r produc- 
tion of their warrants ; such as the written con- 
descendence produced with suspensions, and va«t 
rious provisions of a similar kind* Under these 
,heads it must be admitted, on one hand, thsKt 
nearly all which is practicable in the shape of 
rule seems to have been established by enactments 
of the Legislature and regulations of the Court 
( I ) ; yet, on the other, that these enactments 
and provisions have been ineffectual : a failure 
which, after other reasons already noticed and 
connected with the frame and constitution of the 
.CcTurt itself, can be ascribed, perhaps, to no cause 
more justly than to the unlimited use of writing 
in our customary pleadings^ By this practice 
many coverts are yielded to artifice, and the pro- 
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( 1 ) A. S. 1650. Regulations 1672. 22. 23. 24. AA. S. 
169S.'— 20. November 1711 — 17. February 1715. 6i 7.— 
8L July 1717.— 15. February..l723.— 1. January 172§. 
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cedure is altogether too much removed from the 
immediate observation of the Judge. -For his 
constant inspection is the most efficient control : 
And it will probably be found that no regulations 
will suffice CO introduce a precision and order in 
the pleadings, unless each of them shall be sepa* 
rately submitted to his consideration, and, before 
any farther step is permitted, became the subject 
of his explicit appointment. 

It is observable that in England all express re- 
forms of the judicial procedure, and every direct 
alteration however minute in the Jbrmuke^ have 
originated with the Legislature ; of which ex- 
amples are to be found under this department in 
23. Hen. VI. 29* and 13. Cha. II. The changes 
effected by their Courts have in all cases been in- 
direct, and in conformity to the letter or to a 
feigned reason of some statute ; and this even al- 
though such changes were often truly as imports 
ant and extensive in their operation as any of 
.those sanctioned by our Courts ; of which the 
*' ac etiam^* clause framed by the King's Bench, 
to save their jurisdiction in actions of debt from 
the effect of the last mentioned statute, is a suffi<« 
cient instance^ In our procedure many of the 
most important amendments, even in fundamental 
parts of the process, have been made by direct 
enactments of the Courts themselves, and in some 
particulars still rest upon no other authority. 
And the di^erent usage in this respect has been 
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progress in tbe former, since the declaration maf 
be siq)6rseded by non^aj^pearance ; bot tbe l<^er^ 
IRS fixed l)y A. & 1742, h more favourable to the 
party cited, by giving him, from the beginnings 
a more exact information of the pursuer's plea, 
and consequently ampler time and means^ for pre- 
piation. 

The practice of engros^sing in the summons a 
tpecHication of the grounds of action may perhaps 
be accounted for through the disuse of the strict 
form of the brieve : since, in actions not of a fix« 
cd naoie and tenor, but ans«f^ering to the English 
actions on^ the case, such a specification more or 
less full must always i)e given ; and as the brieve 
in new cases vas disused, and even the ancient 
real actions which had a fixed order and were of 
a known description were abandoned for less te- 
^dious forms, it is natural that the custom should 
have fallen entirely into the latter course^ There 
is accordingly some evidence that by the old form 
pf citation on the brieves of right, recognition, 
ejection^ and others, the defender, who had merely 
received a summons strictly sp called, was not 
bound to make any answer in Court by plea,* tfi) 
the pursuer, after recitation of the brieve, had far- 
Aer by form of declaration openly in Court stat* 
ed the particulars of his claim ; of which a tenoir 
and formula is given in the First Bt)ok of the 
R. !M* ch. io# It was a consequence of the same 
procedure that the defender, not having received 
previous information of the ground of action. 
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yru allowed after his appearante ia Courts and 
notwithscanding his i^edge, to retire for a certain 
time and dditierate whether, and to what extent^ 
he should plead, (i) But '^in after times, and ii| 
those cases where the ancient formtdoe failed, it 
became natural that the claimant thus unfettered 
and unassisted by technical description should 
state more loosely and more at large the groundf 
of his action. It is true that for a long period if 
was not held necessary to fill up these particulars 
In the writ before it received the warrant of the 
seal, nor even before ejcecution against the party* 
But it was necessary before the summons could 
be read in Court $ and then at least it became 
the pursuerfs declaration of his claim. Since the 
regulations of Court requiring the summons to 
be fully libelled befpre execution, and a copy to 
be delivered at citation, the Summons serves every 
purpose of the English Declaration, giving be- 
sides a notice of twenty-one or twenty-seven dayt 
to the defender. 

It is in the libel, ti^us engrc^sed in the warrant 
of citation, where of course the uncertainty and 
latitude in the writ and in the initiatory pleacUng it 
to be found. Here are comprehended a descrip* 
tiott df the legal right sought to be enforced, a 
statement of the remedy or action, and a states 
snent or allegatioii of the fact out of which the 
Tight and action arise. The last article obviously 



(i) 1429. 115. 



can by no rules be reduced to any uniformity : 
the other two may be so reduced and regulated in 
many cases. And accordingly by our customary 
styles the most common classes of action are thus 
bounded in and fixed ; and it is most desireable 
tbat the ^lodels should in all practicable cases be 
adhered to. But it is undeniable that the progress 
of a great society, and the complicated interests 
vhich spring i^^ give room to cases not easily or 
at all reducible to precedent rules. In the greats 
er or lesser endeavour to fix the standards of such 
actions, seems to consist one of the chief differ* 
ences betwixt the practice of the English and that 
of the Scottish Courts ; and it is undoubted that, 
intke fqrmer, this classification has been carried 
|o a greater nicety of subdivision and limitation ; 
and that their forms are consequently stricter, and 
the number of them greatly more multiplied* 
. Two reasons, among others, may in part ac- 
count for this difference of the systems, i. When 
the trial by inquest is not used, it is a natural, 
though by no means a necessary, consequence 
that less attention should in the early stages of an 
action be given by the judge to a minute separa* 
tion of pleas { because he is not called upon to 
make the difference obvious to others, at least till 
becomes to pronounce judgment. 2. The exer- 
cise of the equitable as well as ordinary jurisdic- 
lioB by the Session, renders that order and limi- 
tation of actions nearly impracticable, and to a 
certain degree unprofitable } l^ecause in soinie ca$e$ 
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it would be a matter of form only, and burtbensome 
in the rigid observance. 

From the precise jurisdiction of the Common- 
Law Courts of England, and their adherence to 
the ancient Warrants, have arisen on one hand the 
^eming accuracy of their pleadings, and on the 
other some apparent defect in their remedial pow- 
el'S. For, precision of pleading is a necesisary con« 
sequence of adherence to* ancient limits of juri&« 
dicticm ; an adherence which is practicable in the 
ordinary English Courts, because they have no^ 
the praetorian power, and perhaps is not attainable,) 
at least certainly not in its highest degree, by 
courts possessing the mixed jurisdiction. To suciv 
height indeed is this precision, both in the forms 
of different actions and in the pleadings under 
each, attempted to be carried in the Courts of 
Westminster, that the art is avowedly one of great 
intricacy and most difficult acquirement. With- 
out aiming however at any close examination of 
the rules of pleading in those courts, it may be 
more profitable to attend to a few particulars of 
our own practice in this department. 

And it will probably be agreed by all who have 
given attention to the present practice in the civil 
courts inr this country, that it has not hitherto 
reached that measure of precision in pleading 
which is so greatly to be desired and seems to be 
attainable** The extreme laxity which has pre- 
vailed is the more remarkable that, by enactments 
•f the Legislature and private regulations of the 






add by fctiec€{sivi9 wtimms of fh6 Ju4ge« Ac-^ 
cording to the order enforced at the period suready. 
referred toi smd at which timQ the system was 
peirbaps m it& greatei^t Biaturitfy^ the pkas and cor* 
responding ei^ceptiona were discussed seriatim^, 
sUld in » certain fixed ^rder ) and interlocutori 
wdre pronouneed successively on eacb» either par- 
ty as already ndticed being 6fn{>ovifeT«d to close ia 
isaue ft^itb hh adversary on bis imimediately pee- 
cedilig ailegatioBy and to pu| his whole plea or 
his whold exception to proof and trial at each sue* 
c^ssive stage; nor, after sucb issue wheth^ ef 
la^ or fatti was it conipetent for either to retract, 
or to aitiend his pleading, except upon suppUca- 
tioii to the Gpuft in the case of new fact emcr- 
gent. By such order and specification it is evi- 
dent that- a gteat paift of the inqnky by proof may 
in some cases be supersededf Thus, if the de^ 
fender shbuld have failed in, the proof of an ex- 
ception which involved ab acknowledgment of th^ 
£|Gts stated in the libels the pursuer needed not to 
proiLe either the libel 6t the reply : and so m every 
other .stages The same end is in part attempted 
to be gainted by that provision which entitks a 
party to require the dotifession or denial of his 
opponent regarding facts consistent with hi^ know«* 
ledge or within his reach. In practice this pro^ 
vision is n^w little resorted to and of small eifi? 
cacy. Yet in the regular and due enforcement 
of it, in cases to which it is applicable, if it 
should be conducted not by the party byt by the 
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ludge, VKHild be found probablji^ all that benefif 
whidi is expected, by ad; author formerly referred 
tOf from the coHfronted exrnnidaeion of the pcuv 
Mer and defepder. 

In the above method of pleading it is obvious 
that the debate took plade altogether before proof ; 
at least with few exceptions : whereas, now, mucli 
if not most of the pleading may be posterior to 
the proof. And according to the case only caa 
the true advsmtage of either be ascertamed. Fcttv 
under the ancient form, the pleadings were great* 
ly multiplkd in some cases ; and in others the 
delay and expense of process was saved. The 
wisdom seems to lye in the alternate use of 
both methods, and a choice of the respective 
occasions for each. And although, with regard 
to issues of &ct, it must always rest with the 
party Co shape his averments very much accord* 
ing to his own pleasure, and the sanction of 
expenses awarded or certain nieasures of penal« 
ty inflicted are the only restraint upon his plead* 
ing, yet the issuer of law are under the control 
of the Judge, and in these it is often possible 
to c^tain a precision ^nd an ordered method. It 
may not indeed be possible, in every case, to se* 
parate the matter of law from allegation of fact, 
even hypothetically, and for the purpose of dx-r 
ing' the relevancy pf each, without a waste of 
time and labour greater than any evil arising from 
an opposite course ; yet it is clearly beneficial to 
separate pleas, wherever it can be accomplished^ 
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by any moderate process of exertion ; and it may 
be thought that our practice in this respect is not 
sufSciently defined. In opposition to the former 
method of proponing answers and exceptions in 
a progressive order, and the separate interlocutor 
on eaih, (i) the defender isj by the common 
usage, permitted to adduce his whole reasons of 
defence nearly in €uch order as he pleases ; or to 
adduce a part of them only in his written pleading, 
zeserving the production of others till the farther 
progress of the cause ; and is frequently allowed to 
resort to them, without distinction in order of the 
more general or more special. Nor is he called 
upon in the first, or even perhaps in any early 
stage of the pleading, to answer by a specification 
to the different pleas of the pursuer ; but may ^e* 
kct one or more, without answer to the rest, and 
xeserving them till more particularly called upon 
by tbe opposite party or the Judge. That this la- 
titude is the occasion of great difficulty in advanc-* 
ing the issues, and that some return towards the 
older practice in this department would be desirw 
able, cannot well be doubted ; and the subject 
has at different times received the consideration of 
the Court. It must be acknowledged to be a 
yfotk of the utmost difficulty to devise practicable 
— ' ■ ■ J 

( I ) Stair, p. if. tit. 39. Skene, Fpnn of Process, ch. 1 L 
12. 13. 14. Act 1537. 67. 

Lord Stair reprobates those unskilful pleaders and clerks 
who, in the use of their terms, disputed not according if 
^e rules. 
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rules which shall restore an entire accuracy and 
order to all parts of the pleading. There arc 
however some particulars at least where the same 
degree of difficulty may not be found to exist ; 
and some provisions, by which, indirectly, the de^ 
sirable precision may in a great measure be at- 
tained. It will probably be found that through 
these intermediate methods, which have been sug* 
gested with much force of argument on certain 
late occasions,^ and are now to be shortly touched, 
by far the most c&ctual remedies for the disorders 
in this part of our practice are capable of an ef- 
fectual introduction. 

Thus, it is of great importance, for enabling 
the judge to distinguish the pleas offered, and to 
ascertain at least in what cases and to what extent 
the issues are separable, that the statements sub- 
mitted to him, whether of law or fact, particu- 
larly those in limine of the cause, should be di- 
vested of argument, and naked. And it is here, 
perhaps, that the true advantage of the English 
special pleading will be found. By one of the 
most useful regulations of the Court in later 
times (i) this object has been partly attained in 



♦ See Edinburgh Review, No. 18.— Report of Speeches 
delivered in a meeting of the Faculty of Advocates. — Ob* 
servations by James Ferguson, Esq. — and other late publi- 
cations. 

( I ) Acte of Sederunt, 1 1th March 1800, and 7th Febru- 
mj 1810. 
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the form of the condescendence and its answer. 
It is matter of surprise that the same salutary rale 
lias not been extended to other and correspondent 
parts of the pleading ; without which extension 
the issue^ thoi^fa in some degree, is not uniform* 
Ij or greatly adv^iced by the form of the conde* 
scendenceu But iurthery the principle which calls 
for an unmixed statement of facts at an advanced 
«;tage of the procedure would kad to a similar pre* 
icision in the statements of law, and ecjually^ or 
i^ven more strongly^ to the same precision in both 
from the beginning. And this is in truth one of 
the evident blemishes in our practice^ and which 
it seems possible to remove* For, however diffi-^ 
cult ijt is to force tfaf pontive averments of parties, 
it i« in the power of the Court to exclude froni 
the pleadings what they think fit to be excluded. 
It would seem productive, therefore, of much be*^ 
nefit, and entail no inconvenience, to debar the 
intermixture of argument in the original writings^ 
whether libel, or defences, or even in farther 
steps, till a distinct and unembarraHcd statement 
of the pleas shall haye been obtained ; after which 
it jests with the judge, as in all cases it ought, to 
hold at leajst a comrol and direction pf the fu? 
ture debate. Such a prohibition admits of being 
enforced ; and no one supposes that it would b^ 
in any degree iniquitous : for the party is not 
thereby debarred even from argument, but debar-, 
red only in a particular stage where argument is 
hurtfuU Nor can it be doubted that a limitatiou. 



cbomsH couftrsr of tAWi 



ISt 



ei tlHs kind would promote perspicuity^ and con-^ 
sequently precision ; since it is sufficiently certain^ 
that when reasoning and debate are permitted to 
siingle, without restriction » in the primary state* 
ments, the pleas are soon envetoped in dtflfeulties^ 
and a new process by the Judge is requisite to dis^ 
engage them. 

Perhaps it might even be assumed for a general 
rule, that argument should, as much as possible, 
he excluded from the whole written pleadings of 
parties, and in all cases where not specially ap- 
pointed and qualified by the Court ; for when rt 
is introduced promiscuously, and whatever bt ihe 
quality of the case, and when governed oisdy by 
the discretion of individuals, as all written ai^-> 
ments mttst be, the Judge is in many cases not 
informed thereby, but disturbed. He ought to 
have the assistance of it when required for deli- 
1>eration, but not otherwise. And in this lies, 
^ery plainly, one of the^reat advantages of apo- 
l^en over written debate. For in the former a 
party or his advocate may be directed and n^ 
itrained to the points on which -(he Court wish to 
derive Kght ; in the latter no regulation can pos- 
iibly be effectual for that purpose. 

But it is evident that this is one only of the <- 
vils consequent on iht rndiscriminate use of writ<< 
tng. For not only may the immoderate length to 
which the argument can thus extend without an 
efficient control, unsuitably engross the time of 
the Jadge, and in the language of Lord Stair * ex* 
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* ceedingly nauseate delicate engynes ; ' bot th« 
practice tends to create a most hurtful perplexity 
and embarrassment : since by the nature of that 
form many intervals and stops are requisite : nor 
can the parties be heard in immediate pointed de- 
bate; so that the reasonable dispatch is lost which 
could otherwise, in many cases, be obtained qf 
things instantly determinable. From the same 
property flows a still worse effect, that evasion is 
practicable with much greater facility, and de- 
.rives many aids ; so that it is infinitely difficult 
to follow up a litigious suitor. Moreover, the 
cause^ when thus exhibited to the judge with 
many and long interruptions, must either be re- 
considered by him at every step^ and repeatedly 
perused, that he may know how the debate should 
be guided, and when be closed ; or, which is still 
.more inconvenient, the measure of the debate 
must be left to the discretion of parties ; or a ge- 
neral rule must be fixed for the number of papers, 
which rule will often be without a just application 
.to particular cases*. Other subordinate inconve- 
niences^ likewise, arise from such voluminous dq- 
.cuments of debate. Nor is the. statement at any 
one stage useful in superseding a repetition at the 
n^xt : for the labour of reference may often be 
greater than that of another statement* Henoe 
the necessity of spreading out upon every new 
paper all the important contents of every preced- 
ing ond. 

Against these, and perhaps other^ evil conse- 
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quences of this practice^ the sole apparent bendit 
to be weighed is the delibemtion with which a 
written argument may be considered^ But die 
balance does not seem to be at all turned by this 
consideration. For, in the common case, k will 
be enough for the full information of the Judge^ 
if the original pleas themselves , that is to say 
whatever is mere statement either of fact or law,i 
as the libel and the defences, or in whatever other 
stage and shape they are obtained, shall be put 
into that form, and submitted to his, deliberate at* 
tention ; aided by such notes as he will himself 
think it necessary to take of the arguments addu- 
ced in debate. And the custom of discussing the 
ordinary argumentative pleadings ore terms is not 
only found to be a great relief, and fit manner of 
expediting justice, but induces a habitude and 
command of mind which are themselves of great 
value in a court. 

(t mtist be allowed that any proposal altogether 
to abolish written pleadings would be equally ex- 
treme. For unless the demand of the plaintiff and 
the answer of the defendant are stated in this form 
it would be impossible to obtain precision. Two 
objects seem here to be important and attainable. 
First-— It seems useful for the* purposes of pred- 
sion and of reference, and it may be sufficiently 
well ensured, that the statements of fact on both 
sides, that is to say the ground of the claim and 
that of the defence, should be put into a written 
form. But, in order to answer effectually thf 



purposes ef reference and prectsiom, the statement^ 
ts already adverted to, aught to be free from ar« 
gsments and reasoning ; a conditiom vhidi it is 
tratiiin the power of the Judge to en&rce* Se^ondi^ 
fy-*-It seems, for the same teasons, or at least 
reasons of the same nature, to be expedi^Kt that 
4ie argument in law should be brought forward ki 
^oken pkadiags ; at ka^ in all cases vfbttc (he 
donrt do not find it necessary, on account of some 
liecutiar difficuky^ to make an opposite ap poi|M> 
menu It am scaredy be doubted that, in the 
large department cf cases which come mto the 
Court by petitions from the Ordinary Lords, ^he 
istatement of the party compilaining and the an^ 
awer df the party defendmg might be jnade wva 
tpoce at the bar of the Inner^^hoUse. And it can 
be as little questioned diat hy such a course of 
proceeding a very great relief would be afforded 
to the Court, and a fertile source of procraatinar 
tion and chicanery would be dried up. Hiis pro- 
ceeding would seem, at all events, to be a ttmple^ 
and safe, because a limited trial of the method of 
oral pleading; it would in truth be no more than 
a return to the procedure as it had place in for- 
mer times of the court ; and, if found to be pro* 
ductive of advantage, might without danger be 
extended prc^ressively to other parts of the judi- 
cial process. 

In this whole department of procedure, as well 
as in other parts of the process, the modern prac- 
tice has varied, and it must be thought degenerat- 
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4A; ftjom ^6 taote andent^ At vfhTjt fitne the 
tlte of written informations to die court was first iii« 
troduced does not.a{)p^r« But it is.e^dent front 
the langus^e of Lord Stair^' thati the multiplica^ 
tion of written pleadings', particularly of bills of 
petitions tp the Court, was a recent gdivance in 
his time. *^ Nothing does nunre retard justice 
^^ and bring the Lords and lieges greater trouble 
'^ than the multiplicity of bills z\ for tbefe be few 
^^ thhsgs to' be done but what haV^^ an ordinary 
^^' course to be dispatched viva voce. But the in> 
^^ advertenitcre of some and the lidgioasness of o« 
^* theifs niake them forbear ta acquiesce ih and ex^^ 
^' traict acts of litiscoatestatiohy o£ design that the 
^* mattei^ may be forgoty a9d then.di^ bring aU 
^^ over by UUs t whereby the Lords are necessitate 
^^ ed'to read what hath formerly jiassed and upon 
^^ what groundi as doAtained ia the minutes : e^ 
^^ ^edaHy where the parties^ in their trills and ani 
^^ swers differ in thefi^ relation of the case as to 
^^ what hath preceded ;! wherd>y they become sor 
** large that they require far more time than if 
^* nothing had been said or done,' and are very 
^^ expensive to the lieges by eausnig write over sor 
*^ many large informations. But, which is yet 
^* worse, bills are ofttimes drawnr hf unskilful 
^' agents mendicating the hands of advocates there-' 
*' to, wherein stich undigested stuff is multiplied aS 
^ none wmdd heme impudence to qffer at ihe iar^ 
*' wherein fact and law is jumbled together ^ with-' 
^* out distinct proposal of points of fact instructed 
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'< or. to be proved as, they behoved to propone at 
^^ the bar : so that the Lords are necessitated 1^ 
^ gather Hie matter out qfAatmas& "wherewHh there 
^^ are mixed hng narrd&ms and attedgeances n^^ 
** ther true nor competent to be proved. And bcf 
'^ sides this, when an Ordinary gives the Lords 
«< answer to a point, both the information before 
^ the interlocutor, and the bills after, reptet alt 
^< pretended to have been said at the bar, repisat- 
^< ing interlocutors unfaithfully. ^ B<; 4« tit. 40^ 

S lo* 

Against these practices he proposes certain 

checks, ^ which were afterwards enfiorced by va-- 
rious regulations of the Court; particularly by 
A.S. 6th Feb. 169a; of which the preamble 
states ^^ the many inconveniences arising from 
^* the large and unnecessary congestion of narra- 
^^ tions of matter^ of &ct in in£3rmatiQns and bills^ 
^^ spending a great, part of the lieges time unpro^* 
^^ fteably in reading tliereof, in which frequently 
^^ there is no mention made of what is instructed 
^ or to be proven, and the £; r^reatest part bath 
<« no occasion to be known whether true or false, 
^^ whereby the Lords cannot give distinct inter- 
•* locutors to tbe'^points proponed : '' and for re- 
dress it is declared that ^' the Lords' will take no 
^^ notice of, nor give any answer to natters of 
^ fact in bills and informations, except to such as 
V shall be distinctly proponed as either instructed 
^' by particular writs produced and the articles 
^' thereof marked on the margin and so related, " 
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*' or wbiqh bear that the alledgers offer to prove 
** their alledgeances which they propose to be 
^^ proven : and that m cither case they set down 
** the sard aHedgeances instructed or tb be proven 
^* iti larger characters that they may receive dis- 
** tinct answers, and'that every alledgeance bear the 
•* pbiiit for or against which they are proponed. 
** Likeas, the Lords prohibit any thing to be in- 
" sert in the information but in relation, to the 
^ points Contained in the jiiinutes of dispute, and 
*• that the information keep the same order in the 
*• answers to alledgeances in which the alledgeances 
** are set down in the minutely. ** A farther pro- 
vision was made by the Regulations of the Court 
in 1695, ^^^* ^3* ** f^^ ^^^ remciding the abuse 
** of the mdltiplying of bills, and of their super- 
• *^ fluous length, kc.'' 

But these, atid similar regulations of later date 
(i) fell in disuse, or were inefficient; and the 
evil, it is well known, has continued more and 
more to increase, and risen to such height as eveft 
from that excess to give hope of its removal 
Accordingly, by some late salutary provisions both 
of the Court and of Pistrliament, a return has been 
made, or at least begun, in this department, to- 
wards the earlier and better practice. Thfe A. S. 
limiting the style of condescendences and answers, 
as well as the later restraints on the use and pri- 
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vUege of representations to the Ordinary^ (2) aie 
undoubted amendments of the process. Yet, un- 
less some more general application of the redress 
is made in the system of pleadings, and a more 
extensive restraint on the use of writing intro- 
duced, it is vain to expect that any regulations, 
however well imagined, can have force to intro- 
duce either order or ccmdseness in their styk. 

It has been usual, in the consideration of 
the judicial pleadings, and particularly of the me- 
thods by which a desireable separation and limits 
ing of the issues of law and fact can be attained, 
to hold an opinion that much benefit is derived 
from the provisions and the form of Jury Trial (3)» 
Here, however^ several distinctions and exceptions 
have place. For as the opinion seems to* be found- 
ed in this reason, that juries are rqguired to make 
a verdict of the fact, leaving the questions in law 
to be determined by the Court, and otherwise no 
separation takes place, it is in the first place ob- 
viouSy that the separation and order of different 
pkas and issues in ktv derive lio aid from that 
triah Nexf,- with regard to what are issues of 
fact purely^ and resolve in the determination of 
merely different or opposite allegations, there is In 
ihis no nicety ; or, 1/ such' allegations of £act should 
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(2) A. S. 7. Feb. 1810. 

( 3 ) See among other publications, Obtervations by J* P.- 
Granty Esc^. 1807* 
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be many and complex, still, vrhatever the benefit 
of juries may be in other respects, it is not by 
fineness of discnminacion that they are a fit in- 
strument for the discovery of truth. The re- 
maining cases are those where pleas in fact and 
in law are mixed. It is here that the nicety ex- 
ists ; and here, if at all, that the pleading is as- 
sisted by, or needs the aid of, the jury. But it is 
plain that either the plea must go in its mixed 
state to trial, or that certain parts of it only must 
go. In the latter case it is not the jury which 
undoes the knot, but parties, or the judge. If^ 
by issue joined on a mixed plea, it goes in that 
state to the jury, they must either return a gene- 
ral verdict which does not separate the law froni 
the fact of the plea ; or a special verdict which 
does. In the case of a general verdict, followed 
by judgment, the law and fact never came to be 
separated at alL In the case of a special verdict 
they are so separated. But this is done either in 
the manner which has been (firected by the judge, 
or in some different manner adopted by the ju^ 
rors themselves* If it is done in the manner di- 
rected by the judge, which takes place in by far 
the greatest proportion of cases, the bperation of 
the jury as to this particular seems to be entirely 
nominal ; and the judge might, in so far as this 
object is concerned, have done it from the first. 
If it is done contrary to the direction of the judge, 
or without his interference, it may be questioned 
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whether pa one case out of a multitijide i|: will be 
done as it ought to be. The instrumentality of 
the jury cannot therefor^ be deemed of r^al ad; 
rantage by fixing the limits of fact and law. Thi^ 
true value of that trial consists in other properties. 
Whenever matter of law can be severed from mat- 
ter of fact, which cannot on all occasion^ be ac^ 
compUshed, and would not be advantageous, that 
separation w|Il best be performed by those who ar^ 
most skilled ; and it is only from necessity, or 
where the pleas are inextricable, ot in consequence 
of the resolution of parties who may refuse to 
plead otherwise, that the task of discrimination is 
devolved upon jurors. And it cannot be ques- 
tioned but that, according to the English practice^ 
all determinations by a jury involving ^natter of 
law, in whatever shape or measure, may b^ 
brought under review of the Courts j and even the 
subject of their verdicts be in so far submitted to ^ 
new inquiry. 

It is by no means clear, therefore, that the 
want of that particular mode of trial is at all a rea- 
son of the relaxation-and vagueness in the style of 
pleadings, which in some degree characterize our 
practice. The difficulty of those cases which are 
marked by nicer shades, and in which the rules 
of law must await the issue of a trial, is felt jn the- 
English practice equally, as in our own; and 
there also the rule of law and its application ulti« 
inately revert to the judge. 
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Under the remaming heads of the judicial pi!^ 
cedure, namely the Investigation of Evidence, and 
the Form of Trial, it is proposed (as under the 
preceding) not to attempt a full inquiry ; but to 
jemark coly on some of the leading particulars^ 
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,8?CTIQN III. 
pr Peobation. 

Ik regard to the prepan^tion and collection of 
evidence, it is in all cases necessary that much 
should be left to the parties. Even where eve- 
ry vigilance and sibUity is supposed to exist ia 
the Court, they are not the fittest inquirers ; and 
the interestedness of parties is the jbest security for 
the ultimate production, on one side or oiher, of 
the whole facts in any cause. Something indeed 
maybe done by regulation in order to forward 
^he production of evidence. By the course ob- 
served previously to the institution ojf the present 
Session, the pursuer was rec[uired to purchase his 
summohds for proof at the same time with hi^ 
summonds against his party. In the case of a 
jproof by testimony this method wou^d now be 
impracticable, or at least i^Usadvantageous. But 
in the case of evidence possessed by a party him- 
self, it is not impracticable, and woulid always be 
advantageous that he should, by whatever neces- 
sary sanction, be enforced to exhibit it alongst 
'with the claim or defence of which it is the 
ground ; nor should the party, whether pursuer 
or defender, so founding oh a written docuipent, 
be allowed to throw lipdn his adver$ary the bur- 
den of compelling itis production, perhaps af^er 
much difficulty and delay. When, in the course 
of pleading, a suspicious statement of facts is made 
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&r 9: partyi it is in like manner the pririlege and 
obligation of the judge, without waiting the mo- 
lions of others, to direct such examination or other 
lAquiry as he finds expedient. Nor can it be 
doubted that, where the subject of disputed fact 
<;an be fitly ascertained by his own sense and ob* 
s^rvation, he is entitled to take that best means of 
inquiry. But certai^ly, in the great multitude of 
case^, no^ ojily m^st the judge receive information 
indirectly, but the active investigation must be 
conducted by others ; and what is requisite from 
him is merely to give sufficient authority for that 
purpose. 

In one great particular, however, and through* 
out this whole department, his control is of the 
utmost importance. For, although he cannot in- 
quisitorially conduct the cause, it is in his power, 
ac all times, and without any exception, to trace 
tjie evidence which may be offered to its rise, and 
to derive it in its purest attainable form. And 
ipL the management of this peculiar province of 
the Court is to be found one of the most ques- 
tionable particulars in the whole rules of our legal 
process. 

Whether the Commission for Examination of 
Witnesses in civil actions was introduced after the 
establishment of the present Court, or was of an 
c;arlier date, is not ascertained. From the minutes 
of proceedings before the Lords Auditors of Par- 
Uament, it is clear that witnesses were in use to 
hg summoned ;.9/i all occasiQns to the Court, and 
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prob2(bIy were examined in their presence. The^ 
ciutomary style of their decreets is, ^^baith the 
said parties being personally present, and their 
evidents^ rights, reasons and allegations, ih*o^ 
«i and witness, at length seen, beard and under- 
^ standin, ^^ &c. In a noted action c^ spoiiation 
at the instance of Isabell Countess of Angus and 
her children against WiUiam of Doiig^Ias of Cluny 
It 13 mfer aUa decreed, ^^ because the witness^ that 
f^ was now s^ummoned are nocht alt tompertt bot 
^ pairt of them contempnandly absentit thaim, the 
5^ Iiordjrs ordainis the depositions of thaim that ar 
f* com in to be tane and closit. *' 17, May 147.K 
In a cause admitted to proof by the commUtee of 
the same parliament, certain persons there named 
as baying been ^ummoxied to bear witness in the 
said cause bu| compeared not, disobeying the 
King's letters^ are ordained by the Lords to be 
entered in ward in the Blackness* There is no 
direct evidence, from the record of parliament, in 
what manner the proof by witnesses was conduct- 
ed in the cases whether civil or criminal tried be- 
fore that assembly* And (^ the procedure, in 
like manner, before the ordinary Courts of LaW^ 
in civil causes depending on testimony, as it was 
conducted previoujsly to 1532^ there is little au- 
thentic record. 

It is well known that the appoinlmeRt by rotar 
tion of a committee of the judges for examination 
df witnesses was one of the original ordinances of 
the Session, ratified in Parlrament* The order 
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then &xod continued to subsist for a Tery long 
p^o(f;(i) and wasg, at least formaHy, inobseFr- 
yance as late as the time of X^ord Banktpii^ Yejt 
before the later dates it had become nat unfre^ 
quent, whether from the increasing bosiness of 
the Court, or whatever other cause, to grsmt war^ 
rwt for exaxnination to other persons ; first ia 
extraordinary cases ; (a) and afterwards more £re^ 
quently ; till at length this part of the proceedings 
has passed nearly altogether out of the hapds'bf 
the judge. 

The use of a commission for proof. In case$ 
where the witnesses are easily an^enable to court* 
cannot, it is^ believed^ be defended on any just or 
correct principle of procedpre ; or continues to 
be expedient on any ground besides thj^ extrinsic 
one that it has now been jnveterately established* 
As the matter of fact is the substratum of every 
action, it seems that nothing in any cause dea^ 
serves better the attention and time of the Judge 
than the inquiry and ascertainment of cbmroyert^ 
ed fact : nor, as to the mode of that inquiry, can 
any principle perhaps be more universally just 
than the otie which is violated ; namely, that all 
evidence, whether of writing, testimony, or what* 
ever kind, otight to be laid before the Judge' in 
the purest and merest state in which it can^ be ob« 



(i) A.S, 5. June 1711. 

(i) Bait Pr. p. 375. A. S. 31. July 1661. A. S. 15. Feb. 
J68h ' ' 
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tttiicd. By the commission a court surrendersy 
in a considerable degree, both their opportunities 
of inquiry, and their faculties of judging. The 
materials of their knowledge are disposed and 
modified by another person. They must take, 
not what the witness knows and can tell, but 
what he has already told or been allowed to tell 
to others. The time for interrogatory and ex- 
planation is past; and, in so far as a disputed 
£ict may be the hinge of the cause, the judge has 
been superseded in his most important function. 
It is in the |>ower of the court, indeed, where the 
information so exhibited, and passed through an- 
other medium, ;is imperfect, still to remit the 
matter for a new inquiry, and with a more spe- 
cial injunction. Bill this, which remaina Uable 
also to most of the same objections, is besides a 
seVere charge upon the parties, and is often with- 
out efficacy and too late s for it is plain that 
th6 points which emerge, and the circumstances 
of behaviour in a witness, and the hints of inter- 
rogatory, are often of much delicacy, and to be 
sdzed only while the eye is fixed ; nor is it pos- 
sible in many cases to follow upon the thread of 
evidence with advantage otherwise than instantly. 
But, if it is supposed that this defect of an ill 
conducted or imperfect inquiry could in any way 
be remedied, the other objection, or rather class 
of objections, affecting the proof by commissidp, 
if perhaps of e^ual amount, and still more insu;- 
perable; namely, the comparative secrecy with 
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which it must always be condacted. If the pub* 
licity of jttditiat proceeding is beneficiisil by itt^e& 
fects upon the Judge^ it is at least not less ser- 
viceable by the operation which it is calculated to 
have upon the witness. 

By die principles of the early law, secrecy in the 
managementof testimony wasan object pursuedmdi 
particular care ; and the state of society, and weak^ 
i)ess of the judicial authority, are supposed to hare 
fendered the cautions then adopted, and the shelter 
pyea to witnesses, necessary for the ends of jus« 
tice. (i) Hence, not only the proyinons made hf 
the early statutes of the Sessicm for the examin- 
ation of witnesses apart, and even in absence o£ 
the parties and their agents, on written intenob 
gatories delivered to the Ju^fe ; but, by later re* 
gulations, the precaution of sealing tte deposit 

lions thus taken by the Lord Exaounator. (2) 
But neither can any similar reasons of expedSen* 

cy be supposed now to exist, nor the disadvan* 

tage of die practice be thought to have any conn* 

terpoise in motives of policy. No one calls in 

qiiesdon the benefit of those provisions which have 

been made in later times, so far as they extend* 

Tet it is clear that the publication of the record 

of tesdmony, consequent on the acts 1686, c. i8* 

and 1693, c* ^^* ^s A^^ ^^ ^^ ^^^^ ^ pubUcatian 
qfevidence^ as it qdsts, and may be obtained 
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from Ih^ Witness ; but is a ptiWicatioti only ot wnat 
he Jias deposed ; and that, to attani the fuff benefit 
of pubKcity, the witness must himiself be subjected 
to the mterrogatory in open court. It is equally 
to be desired that the fact should be so diseased 
as- that the law should, or rather indeed moi:e so; 
for it is sufficiently obvious that, in many cases, 
the- witness as well as the party hay powerful tcmp- 
tatJohs to artifice and concealment. Subjected to 
the remark of a few persons only, he has opportti* 
"nity to perfect schemes of this kind ; whereas, uii- 
der the other fbnn, independently of the / great 
aid deriycd from the Bench and the Bar, the pub- 
4fc auditory* IS Itself an instrument of much power 
•for the extortion of truth*' It may happen, in* 
*deed, that an ingenuous witness, placed in that 

ordeal, should be thrown from his balance, or did- 

* < 

turbed. But the embarrassment thus' arising, fe 
detected more easily than the contradictions of 
art, and leads to bo evil comparable^ since all 
unguardedness, however it may confound the wit- 
ness, is favourable 'to truth. 

The public examination' of witnesses contif- 
butes also, and for similar reasons, an adVantag.6 
which enters not a little into the law itself atfd 
the rules of evidence. For under this form the 
inquiry by testimony may be carried with safety 
to a much wider extent than under any other ; 
$0 as to open more sources of evkknee. In the 
more private examination, where a. witness is in 
some degree covered, it is dangerous to examine 
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ibost xrhose intereit is very deep. But in )>ublie 
cxauninaticm cfaat .danger is exceedingly lessened t 
For it is fottiid that opeii and free interrogatorfr 
b sufficient to obviate ail the effects, and defect 
all the workings of wilful partiality ; and, in re^ 
gard to those which are undesigned, the ^ualifr* 
cadon should, in most^ if not in alt cases, he ift 
the credence*' Inibrmation of whatever 40rt, pmA 
however coloured^ may. be chrovn into the 'mind 
of a Judge : It is safe, because his capacity n not 
that of a machine; and advantageous, because 
even the worst testimony may prove a clue to un^ 
impeacbable*evid^ceL > 

Besides theae evident and itnpKntant comequen* 
cds of a proof taken in . pritrate, the accumuiati<M 
of irrelevant matter which may be an^assed ifl 
the procedure, the consequent induction of nem 
pleadings, and other evils* thence arising (r), wifli 
the expense which m^y. be incurred by the incor^ 
rectiiess of such a proof, in short all views of the 
present practice, . seem to offer difficulties and obk 
jections. ' • - 

If, in oppositbn to such acknowledged reasotis; 
it should be urged that the time of the Courts 
would be too much wasted by examinations in 
their presence, it is to be remembered also, on the 
other hand, that no part of the judicial proceeding, 
and no object which can engage the time and at^ 
tention of the Judge, is mooe considerable. It 
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might plausibly be questioned^ if usage had- not 
familiarized us to t^e present circumstances^ vtfhb" 
ther it would be more hazardous to commit the 
decision and legs^i judgment on a matter of evi- 
dence to a subordinate persoiofy thaii to commit 
to him^ as now, the province of colFecdng the 
evidence and conducting the examination; And 
the more that this matter is inquiired into, and its 
real circumstances searched^ it is imagined thai: 
the utility will become niore apparent of resum* 
ing into the hands of the Gourt itself sb delicate 
a branch of its jurisdrction. It wiU be afterwards 
contended that this method is equally pfacticableii 
whether the jury should be taken into account 
as an instrument of trial, or not. But it is ob-^ 
servable, under this general head^ dtat the exa^c 
mination may in one respect be conducted by the 
Judge even with greater advantage when ai jury 
is not interposed ; becii»e he may in a compti-^ 
cated case take that measure of time which is re<« 
quisite to the formation of a deliberate opinion, 
and even although the term of appearance of the 
witnesses should be peremptory; whereas^ if a 
jury Woomes the instrument, the evidence, how- 
ever perplexed and multifarious, must be closed^ 
and the verdict made, within the limited period 
of a sitting. In the former case, too, the Court 
have an opportunity, for the same reason^ both to 
take their notes of evidence with greater accu- 
racy ; and, if there is difEculty in the matter, to 
set apart that intermediate time for consideration. 
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which never can be available iq persons who 
must proceed to discussion and decision before 
they separate^ and when the powers of their 
minds are already impoverished by fatigue. 

Perhaps the public e:i^amination of witnesses 
18 one of the chief ingredients of excellence in 
the constitution and practice of the Justiciary ; 
whereas the usage of the Civil Court has in this 
respect more and more degenerated; For it is 
knowii thatj even after the period wheh com- 
missions had become frequent, the interposal of 
the Coiirt was for a long time preserved to a cer-. 
tain extent in the duties of the Lord Preparer, 
tvho arrayed the proof, and put the cause in 
such State that it might be considered with clears 
ness and advantage ; a nominal function now de<^ 
Volved upon the clerk. 

To what extent an alteration, if any should be 
thought expedient, might be carried in this de- 
partment, depends in several respects on the other 
judicial forms and arrangements. But, without 
again remarking upon these, it is scarcely disput- 
able that the examination coram curia admits of 
being adopted at least in one large class of in- 
stances ; namely, in all those cases where, by the 
present practice, the depositions are taken in E- 
dinburgh ; that is, either where the witnesses re- 
side within the more immediate bounds of the 
Court, or where they can without improper ex- 
pense, according to the importance or quality of 
the, action, be brought there for the purpose- 

M 
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And although it should be true that the rule can- 
not, by any arrangement, be made practicable in 
all cases whatsoever, this cannot be regarded a$ a 
sufficient reason against its reception in the case^ 
where it is quite practicable. 

The use of the judicial examination in this its 
proper sense could not, in the estimation of any 
person, fail to advance the integrity and purity 
of the process. Yet, in considering farther the 
course and manner of probation, and especially 
with a regard to the dispatch of justice, there is 
another particular intimately connected with, and 
naturally accompanying the preceding, which if 
it might be attained would seem to be of a use 
scarcely inferior, and without which the full ad- 
vantages of the other would not be gained ; name- 
ly, the introduction of more peremptory terms 
and diets for examination. 

By fixing a precise diet for the production and 
examination of the whole evidence upon any is- 
sue betwixt parties, and particularly of the whole 
evidence by witnesses, two advantages chiefly are 
procured, i . The parties are thus induced by the 
strongest incentives of interest, and may, by the 
penalties annexed, be in a manner compelled, to 
bring forward at once all the proof which exists in 
reference to the plea; whereas, under the allowance 
either of partial proof ,^ or of an indefinite and ex- 
tended period, there is even some temptation to 
withhold parts of evidence till the cause may have 
assumed a shape^ or made a favourable turn } or 
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for the sole purpose of procFastinating. Ivl the 
equitable action of the cessio bonorum^ where the 
proof consists in the deposition and oath of the 
debtor, the diet is thus peremptory^ and no de- 
fence against that oatii admitted which is not in- 
stantly verified : And th6 principle -seemsr to apply 
equally to other cases; sincev wherever a terni* 
has been fixed, not only shoilld the objection of 
competent and omitted be received against alle- 
gations arising directly out of the pleas of a party; 
but against those indirectly emergent from his 
adversary's proof. But, 2. it is another important 
advantage, that when the whole evidence in a 
cause is s^dduted in Court, and at one utiinter-i 
rupted term, the Judges who thus contemplate it 
unico contea^tUj and in its fresh colours, obtain a 
knowledge both more comprehensive and more 
exact of the matter in controversy; and are en- 
abled, by every method of interrogatory, com- 
ments* from the Bar, or 6ther means; to reach at 
what isr doubtful or concealed. In this manner 
are attainable some of the most solid advantages 
of the jury trial ; and i^ith this superiority, that, 
whereas by the nature of thstt tml a vierdict must 
be returned before the jurors separate^ a Court 
may, if necessary in a complicated case, reserve 
a time for deliberation. 

In the question, whether this method of exa- 
mination would retard and embarrass the business 
of the Court, or otherwise in all cases promote 
and extricate it, by abridging the true amount of 

M2 



1S0 BEMikRKa ON TiOS 

labour, it is necessary to calculate that time tvhicb 
is at present consumed in debates upon the proofj^ 
and, above all, in the perusal of those voluminous 
commentaries, vrhich would be altogether super- 
ceded in the great majority of cases if the evi- 
dence was delivered in the sight and hearing of 
the Judge : For, if any doubt should arise or dis- 
cussion be stirred in the latter case regarding the 
import of a deposition, the witness is yet in Court 
and may be reexamined. In this manner the Judge 
arrives more immediately, and through the me- 
dium of his own understanding, at a correct 
knowledge of the facts; and it may rather be 
concluded that even the time of the. Court will 
be better saved by that communication which is 
the most direct. 

Ic is to be considered also that the examination 
in preesentia, and particularly if taken without in- 
terruption, might supersede, the necessity of en^* 
grossing the depositions in the written records 
Nor can it be consistently objected that important 
rights of property should not be subjected ta the 
mistaken which Judges may commit in noting 
down the depositions ; for there are parties . and 
counsel to correct such mistakes. But.it is e- 
nough to remember that the inaccuracies admis- 
sible under the present mode are certainly not 
le^s to be dreaded 5 and to be farther remember- 
ed that we commit the person and character of 
every meipber of the community to the same pro- 
cess of trial in the other Courts* 
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But, supposing that a direct and entire altera-^ 
tion were thought tq be hazardous or inexpedient, 
a more gradual return might also in this instance 
be mad^ t^ith much advantage towards the more 
early practice of the Court, by disuse of the pri- 
vate commissions, and by an examination of wit- 
nesses in presence of the Ordinary ; at least in 
all those cases where such examination now 
proceeds in Edinburgh before private commis- 
sioners. By this method the benefit both of a 
more full and of a more public examination would, 
to a great degree though not entirely, be secured. 
In his Court, too, the terni for proof might equal- 
ly be rendered peremptory. 

Whether a similar practice could be followed 
in regard to those casfes where the persons to be 
examined reside at some distance from the seat of 
the Courts, seems to depend on that other ques- 
tion which was formerly adverted to, and is hot 
undeserving of attention ; namely, whether regu- 
lar circuits of the civil Courts are not practicable, 
and would not be expedient. The advantage of 
si circuit by the civil judge, in regard at least to 
the trial of all issues of fact, seems to stand nearly 
on the same reasons with that of the circuit by 
the criminal judge. The duties of a circuit by 
the former, it may be thought, would too much 
increase the labours of that Court. It is to be 
considered, however, that by trials in the country 
the business during the other sittings would be ir^ 
so far superseded, and a proportional relief aifordr 
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ed. Nor is this the only expedient ; since, fof 
res^sons already repeated^ it nought be thought even 
more advantageous that the judges of the Exche- 
quer, either solely, or associated with those of the 
Justiciary, should be empowered to make circuits 
for the trial of issues of fact in civil causes, as 
well as for the determjnatjbn of revenue qijiestions^ 
and of those now competent to the Justipiary ujQder 
the statute called Lord Hardwjcke- s Act* 

And jt is not to be forgotten ^t (his provi- 
sion, in common with some whjch have been no« 
ticed under other branches of the process and trial, 
maybe considered independently of, and jsepa* 
rate from, any proposal touching the introduction 
of jury trial in tivi) actions. .For it i$ observable, 
that although the peremptory dicf and ijie exami- 
nation of witnesses .in Court, and Originally die 
circuits of justice, subsisted in connexion witjk 
that form of tria^l under the 3axoh constitutions ; 
and although the opposite practices of coqiinue4 
diets, and private exanunation, and permanent 
sittings, have been especially used iii those tribu- 
'nals which adopted more nearly the system of the 
Roman jurisprudence, yet there cannot be ehoiight 
a necessary respective connexion between tjies^ se- 
veral methods $ nor is there in truth a su^cient 
reason easily assignable why the civil judges fiiight 
not conduct the examinations, and try issues of 
fact, in peremptory diets, and make their pro- 
gresses of justice, either with the intervenQon of a 
jury or without it. 
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Some misapprehensions appear indeed, as al« 
ready observed, to have been entertained on this 
head by strdiuous patrons of the jury trial ; and 
none more considerable than the notion, that with- 
out the aid of a jury it would be impossible for the 
Court of Session to give the requisite time for 
examination of witnesses in their presence. In 
such arguments it seems to be overlooked that 
the jury trial, which proceeds equally in presence 
of the judge, gives no reHef, and makes no altera-* 
tion, in this respect. 

Such, .Aough very briefly and imperfectly re« 
viewed, appear to l^ some of those leading prin« 
ciples in regard to the investigatorial process, of 
which the complete application has not hitherto 
been made in our practice* 
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Of Trial. . 

The question regarding the advantagiss dr dis« 
advantages of Trial by Jury in civil causes^ and it 
seems to be the only question of importance utider 
this branch of the subject which is yet unresolved^ 
has been partly anticipated in the foregoing ob^ 
servations ; and has of late been so frequently and 
so closely canvasfsed in all its points, that ahy ftiU 
repetition of the argument might be thought quite 
superfluous, (i) 

The various advantages of this trial seem to re-* 
solve into two. 



( I ] That it was a method of trial used anciently by the 
Scottish Courts even in civil actions is unquestionable ; and, 
although an exact inquiry into the forms of these ancient courts 
would require a much more extensive investigation than the 
Interest attending it i)iight be thought capable of repaying, 
some remarks are notwithstanding offered, in an Appendix 
to this publication, on the notices which the earlier records 
scantily furnish on this subject. In the department of cri- 
minal judicature^ the trial by inquest is attended with such 
precious and acknowledged advantages that all inquiry and 
discussion is superseded on that head of the judicial pro- 
cess. 

That its benefits as an universal method for ike trial qfcml 
pleas are not equally manifest, may be assumed : and, how- 
ever unbounded the approbation which it receives in Eng- 
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ist^ It tends to preserve the ptrrity of justice^, 
by checking undue partialities in the Judge ; whe-i 
ther from his deference to tht higher authorities 
in the State, from whom his office has been de«t 
rired, and certain farther honours or appointments, 
may be lod&ed for, which is one of the great ia« 
stance^ ; or from whatever other cause. 

^dlffj It tends, when conducted in peremptory 
diets, to promote dispatdh in the distribution of 
justice. Of this last property, however, it is tme 
qualification, perhaps out of several, that when 
material evidence has not been discovered till the 
case has gone to a jury, or when a capital error 
has given rise to the verdict, equity will interpose 
to allow a new trial ; so that the inquest in civil 
issues is not absolute and peremptory in all cases^ 
Yet, contrasted With the present methods of our 
procedure, it certainly acts as a strong incentive 
to the suitors ; since the ruduction of a verdict is 
always matter of difficulty. 

For attainment of the first object above men* 
tioned there seems to be no other provision which 
h fully equivalent to the jury. Its benefit in thig 
respect is real and undeniable. Not that in tsiUy 
0t z very great number of instances, the restraint 
0f the jury is actually needed ; or their opinion 



landjnay be, the expediency of its introduction into tht 
practice of another law ought to be determined upon other 
grounds, and ascertained by reasons of a more general na* 
We. 
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not formed by the direction of ^he Judge. But 
the Judge directs well, even in tbese instances, 
partly because the jury is there, 9.nd the control 
ready to be exercised if necessary. Yet publi*^ 
city of procedure goes far towards accomplish-^ 
snent of the same end, and leaves the requisite li- 
mits of the jury trial much more doubtful than 
under the ancient law : And the chief question 
under this head regards the extent to which 
that trial ought to be admitted. It is undoubt- 
ed that the cases where it is already received in 
our practice are those wherein of all others it 
is most demanded, and is most safe. For not 
only is it in criminal and in revenue questions 
that the pa^ions and partialities of Judges are 
mo$X dangerous, and are chiefly to be expected ; 
but it is in these that the law is least complicated, 
and its reason i)^arest to the surface. When fron^ 
those marked and separate classes the inquiry is 
extended to other branches of right, and more or** 
^nary civil actions, the reason for the particular 
trial by jury is. not so easily discoverable, and the 
boundary of its application greatly more uncer« 
tain. For, in the settlement of private rights, and 
in the legal contests among individuals, there is 
seldom any distinguishable cause pf bl^s In a 
court ; at least none which may not be found as 
readily, or more so, in a jury. The prejudices of a 
juror may be as adverse to justice as those of a 
Judge, and will probably be stronger and more 
numerous than his. So that if the alternative j; 
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jdtspassidnately thought of, it may very well be 
doubted whether, in the ordinary competitions of 
private interests, the intervention of a jury is at all 
necessary to secure an impartial distribution of the 
law ; whatever may be figured of extreme cases; 
^nd however that institution is deservedly che« 
rished as a bulwark against great and overbear- 
ing power. 

In ^o &r as the jury is an instrument for the 
promotion of dispatch in the course of justice, 
some remarks have been already offered upon it 
ij^nder the subject of the Pleadings and other parts 
of the process : and it may well be questioned 
whether there is any advantage of this class, com- 
monly jascribed to the jury trial, which may not 
by the force of due authority be accomplished 
equally under other forms. 

Independently of the peremptory diet, which is 
attendant on the us^ of a jury, and of the examin*- 
ation coram curia^ which have both been advert* 
fd to above, the favourers of that trial have been 
4isposed farther to attribute to its use that accu- 
racy and specialty in pleading, which is a feature 
of the English practice. This too has in part been 
considered; and especially how far it may be 
thought that a separation of the issues in law from 
tliose in fact is facilitated in this manner. But it 
is farther and more generally to~ be recollected, 
that accuracy in pleading is not more necessary or 
more usefuLfQr.,the preparation of an issue which 
*hall be tried by a Jury, than for the preparation 



IM lt£MARKS OK tH£ 

of an issue which shall be tried by the Judge. It 
IS a preparative equally essential to ensure distinct-^ 
ness in a judgement^ as to ensure it in a verdict, 
The accomplishment also lies trith the Court ill 
both cases, and is only to be gained by theif regu- 
lations and vigilance. It is prelimlnslry to the 
issue in both situations, and independent bf the 
modes of trial which follow. Our pleadings pre- 
vious to issue are tod justly charged With want of 
precision. But although the issue thus dilatorily 
made, and at length going to proof by commis- 
sion, should, instead of a commissioner^ go to a 
jury^ the pleadings would neither be superseded 
nor necessarily amended by that change alone ; 
and the defects under which they now labour ard 
remediable, if at all, whether that trial shall be 
introduced or not. For a Court may be equally 
articulate in their sentences, as a jury can be in 
their verdicts : and the want of this articulateness 
in the judgements of the Session, if it be real, must 
be thought to have proceeded not so much from- 
the inherent difficulty of constituting, under our 
form of trial, a just rule oh this head of the pro- 
cedure ; as from the excess in the former num* 
bers of the Court, and the varieties and oppcJsi-* 
tions thence principally arising. 

If the tendencies of jury trial towards Purity 
and Dispatch in justice are thus, partly at least, 
not the exclusive properties of that form, it is far- 
ther to be considered, in relation to the third great 
end of judicial practice, namely the Certainty of 
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the law, th^t the tendepcies of jury trial are alto- 
gether adverse to its attaiament. With excep- 
tion of some leading and more public rights, which 
are iit our system^ as in that of England, se<« 
cured by this trial, and where its value is un-t 
questionable, the uniformity of the law as a body 
of rules and provision^ is certainly not helped by 
it, but impeded. In matter of fact indeed, if il: 
can be supposed entirely divested, there is littla 
room for the application of precedent or the for-* 
mation of rule. But in all intermixture of law, and 
whatever is any how redqcible to system, the un- 
learnedness of juries, and that rotation, which ia 
other respects and applications of the form is theip 
characteristical advantage, resist and counteracfi 
every attempt at certainty and rule. But, in a 
very numerous class of cases, law and fact are, in 
different measures, so thoroughly combined and 
implicated, that it is impossible to decide one 
without also determining (he other ; and such 
mixed and general verdicts by unlearned men 
have a manifest tendency to unsiettle the rules ; an 
evil, for the redress and obviating of which many 
provisions have been found necessary in the Eng- 
lish law, and have greatly qualified and restricted 
the real powers of the inquest. 

The use of jury trial, universally, is also liable to 
a Subordinate but not trivial objection — that in 
cases which are simple and admit an instant 
decision it is a cumbersome and expensive ap- 
pendage« 
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In z c6inplipated view, therefore, it sftms*alt 
most, in the department of civil actions, to be 
eligible in very special cases only ; but to be ih« 
convenient in all tbos^ numierous instances, where 
the partialities and want of knowledge in jurors 
are not counterbalanced by some exceeding advan- 
tage. All matters involving the less obvious' rules 
of law, as competitions of patrimonial rights, of 
legal action, or diligence ; all reductions and ex^ 
ceptions on grounds of law, or embracing nice 
and difficult trains even of fact, as fraud or cc»i^ 
structive delinquencies ; in short all perplexing 
and intricate investigation which hinges upon prin- 
ciples of a legal quality, seem to be apart and ex* 
eluded from the province of a jury. Hence the 
very numerous checks and restrictive modifica- 
tions which come to be worked up in the system: 
where that trial is extensively' used; and the 
whole complex frame of counter provisioni which 
time has reared to defend the law against its en- 
croachments. 

The result under this part of the subject seems 
to be. That the inquest, if extended at all beyond 
its present limits, may yet not safely be received as 
a general and indiscriminate mode of trial, but in 
such separate and peculiar cases only as shall have 
been well deliberated, and upon views of its sin- 
gular utility in the instance : That some of the 
greatest advantages which accompany that trial in 
the English practice, particularly the public exa^ 
mination of witnesses^ and the peremptory terms 
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of proof, are not exclusively of the essence of that 
model, but may be possessed separately from it : 
and. That the latter methods might be adopted 
universally even although the former should not 
be thought in all cases expedient. Jury trial is 
something beyond even the most important ar- 
rangements of the judicial process; entering 
more deeply into the system of law and jurispru- 
dence : and the introduction of it generally in 
civil actions would be a measure plainly of greater 
influence, and therefore is more to be weighed, 
than any amendment whatever in the forms of 
action, or even in the constitution of the Courts. 
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The greatest defects in our judiciali systeni, 3( 
all periods heretofore, appear to have existed, np| 
in the law itself, but in its administration. It ^ 
sufficiently well known how irregular the course 
of justice was in the early times of our monarchy $ 
and that, over a great portion at least of his sub« 
jects, the Sovereign had no more authority than hqf 
could obtain by the influence of his individual 
character, or by force. Through the vigour of 
some of the monarchs, indeed, or during transient 
periods of repose, the country was benefited by 
the enactment of many wholesome statutes ; and 
probably no nation can boast earl[er specimens of 
equitable and liberal laws. Yet the more perma- 
nent and ordinary state of the society was quite 
inconsistent with the enforcement of them ; and 
the statute book itself affords many striking and 
lamentable attestations of this contrast. But cer<* 
tain circumstances in later times, though very dif- 
ferent in their nature, have had effects scarcely 
less unfortunate on the condition of the law. Por^ 
after the union of the crowns, the remoteness of 
the executive authority, and all the evils of a de- 
legated power, were added to the other difficult 
ties of the times. After the incorporating' union 
of 1708, notwithstanding the removal of the le- 
gislature, and the disadvantages consequent on 
that change, the administration of justice continu-* 
cd to improve in many respects, and the Courts 
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of Liaiv to become gradually jnore dignified and 
pure. But, on one hand, the prosperity of the 
nation has afforded a recent embarrassment by 
the great increase of the judicial business ; and, 
on the Qth^r, the absorption of the Scottish into 
the Qritish Parliament has also thrown certain new 
obstacles in the way of the judicative authority an^ 
influence* 

Three reasons principally seem in the latest times 
to have retarded an improvement in the admi^is- 
tration of private law in this country. 

Firsts The amount of the juri$dic^on vested ia 
the Court of the Council and Session ; or, rather^ 
the exclusive possession of thecivil jurisdiction by 
one Coui:t* 

Secomdiyj The adjuetm^nt and constitution o/ 
that Court itself, in regard chiefly to the number 
of its members. 

JTUrdfyy The resort of an appeal Court not duly 
related jto, ox comipacted with^ the establishments 
of thk country. , 

By the late important provisions for the imr 
provement of our judicature it may be eijcpected, 
and has begun to bp experienced, that these xer 
cent evilsy in so far as they originated from t^ 
two first mentioned causes, will be greatly or per- 
)iaps entirely removed. For, the same expedient 
which has reduced the number of judges assembled 
in any one of our tribunals ' has afforded also, in 
a certain measure, that competition, or to speak 
more fitly ^ that choice of judicaturie in civil cases^ 

N 
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the want of which was, in Kke manner, an imper^ 
fection in the establishment. But the erils felt in 
oar system, in so far as they have been created by 
the circumstance which was last mentioned, not 
only have received no aNeviation, but must, from 
the necessity of events, and the situation of the 
country, and even in some degree by the improve- 
ments themselves already effected^ be stiU farther 
exasperatedr 

More than enough, however, may seem to have 
been already said on this smd other particulars* 
Nor shall any thing be farther added in the way 
of inference or corollary. Though certainly im-^ 
portant, the subject is possessed of scarcely any 
novelty ; and the views now presented have in a 
great measure, perhaps with very little exception, 
been anticipated by others. Yet it is thought that 
some parts of the subject have not hitherto been 
completely examined, or at least satis^torily put 
to rest ; and that something still remains to be 
done, before our judicial constituttons shall^ have 
been placed on their attainable base of excellency^ 

In what has been selected for remark, the writer 
of these pages has been desirous of contemplating 
the subject itself with an impartial eye ; and of 
examining the different schemes which have been 
projected in relation to it, on their internal nature 
and differences aIone.r The deKberate-eonviction: 
that some considerable and not remediless defects 
yet lurk in the judicial provisions of thi& country, 
as it could form the only excuse for stating so 
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publicly any opinion tpuching their imperfection, 
equally requires that the supposed evils should 
not be exaggerated in the statement ; and if any 
expressions of an opposite character should be 
found in the above observations, it will be the 
subject of his sincere regret. As to the opinions 
which he has presumed to express in other re- 
spects, he is not without expectation of indulgence 
from those who are accustomed to consider the 
difficulties of the inquiry, and whom the matter 
may induce to peruse these remarks. He is not 
unaware, indeed, how transiently the thoughts are 
commonly lent to subjects which are at all general 
and abstracted 4 and how easily such discussions 
as the present are swept before the hurry of busi- 
ness, and forgotten. Yet notwithstanding this 
unwillingness to inquire, and those not lesser ob- 
stacles which may impede the correction even of 
acknowledged imperfections, the discussion is not 
entirely without advantage : and, although it might 
be unsafe to subvert at once any established prac- 
tice of the Courts of Law, still the attention is not 
unprofitahly bent towards their improvement. 
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APPENDIX. No.1. 



'K. B. The proper reference to this article of Appendix^ tvAic& 
should have been inserted at p, 68 qf the Remarks^ ^ooas e- 
nUited in its place. The author has thought it not unsuit" 
,fMe to add these Jbilomn^ extracts from the record qf the 
early Scottish parliaments^^ ^fi^ fs it has hitherto beefi 
pMished; and which have been arranged tmth a vietv to 
illustrate the modes of the judicial procedure in that courts 
and some of the more refaarkable variations tvhich it uu" 
^lertoeut* 



NOTICES OF ^DICIAL PROCEEDINGS ^N THE EARLX 

SCOTTISH PARLIAMENTS. 

Amon^ the particular lists contained in a Cata- 
logue (i) of the Scottish records delivered to Ba- 
Jiol 21 Edw. L (1292) are the following articles. 
^307 rotuliy cedulae^ scripta sigillat^.^ et memo- 
^ randa de querelis et petitionibus diversis factis 

* regibus Scotiae. * — ^ Unus rotulus magnus qui 

* continet •— — placita in quibus omnia judicia 
^ fere respectuantur vel amicabiliter terminantur 
^ et etiam concordiae et conventiones diversse su- 
^ pra contraversiis inter magnates et alios homines 
^ ejusdem regni habitis— ' ^ £t quidam rotuli 
^ parvl et cedulas de diversis recognitionibus et 

>^ processibus habitis et duobus placitis contentis 

■ ' I ■ " 

( I ) Ayloffe'« Calendarp. 
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^ in duabus cedulis de quibus judicia redduntuf 

* in presentia regis* *' 

Of judicial proceedings before the king in par^* 
liament^ the following notices, prior to the date of 
the parliamentary record now extant, are more 
expUcit* 

' On a roll of charters by Robert I. (2) is this 
memorandum, * To remember that with this 

* foresaid roll are contained two rolls of decreets 
^ in parliament. ' 

Among the articles contained in a ^ Rdll *^ mark- 
ed on the back * Robert I. "x | ' (3) are the fol- 
lowing items. 

^ Decretum latum per regem inter Andream 

* Murray et Dominum Hugonem de Ross super 
^ baroniam de Lanach in Ross. '' 

^ Appunctuamentum parliamenti tenti apad 

* Sconam 1318 inter Davidem de Hasty ngs et 

* Abbatum et Conventum de Dumfermlirie super 

* terris de Molyn ^ &c. 

* Forisfactura Roderici de Ylai facta per Regem 
^ et Barones suos in parliamento tenfo ap. Sconapi^ 

* 28 Martii 1325** 

* Concordia inter Thomam Ranulphum Co- 

* mitem Moraviae et Dominum WiUielmum Oly- 
^ fant super terris Willielmi de Monte alto^ ejus 
^ forisfactura in parliamento tento apud Sanctam 

* Crucem 8 Martii 1326. ' 

^ Controversia inter Hugonem Comitem de Ross 

{2) Robertsohl Index. (3}^ Bobert. Index.^ 



• ^t dominum — — super terris de Dromcadyn et 

• Munlochy &c. 3 Julii i328,' 

^ Querela super contradictione (1) Gulieimi 
^ Graham de terris in Stirling. ' 

^ C^erela super contradictione judicii redditi 
^ per Comitem de Mar inter Dominum Jacobum 

* Douglas et Willielmum dictuo) Tilch. ' 

^ Plegium Michaelis de Anegus in manu cu9>- 
^ todis quod Alanus de Pilch subUcecomes de I|i- 

* nerness non esset ab eo injuriatus^ ' 

^ Super contradictione judicii Air inter Joaoh' 
^ nem de Moravia de Drumsingard et Dominum 

* Arthurum Campbell de terris de Glenschankel 

• superiori. * 

The quarto book of records f ransniitted to the 
ttegister-house in 1793^ and reported by the Lords 
of Session, to 'whom it was remitted for examin- 
ation, to be an authentic record, affords abund- 
ant evidence that the sentences of the inferior 
courts of justice were in use to be reviewed by the 
parliament in the fourteenth century; and that 
the determination of such complaints engaged a 
considerable part pf its attention. 

The first entry in that register which relates di- 
rectly to the judicial business of the parliament is 
in these terms. 

* Pari** ap. Scon. 12 Jun. 1368. * 

^ Ordinatum est discussum et publice procla- 
^ matum in presenti parlamento quod omnes pro«^ 

( I ) u e. of appeal or false dooio. 
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v, 

< cessus fact! super judiciis contradicds quorum 
« discussio et decerminacio ad parlatn"^ pertinent 
^ presententur cancellario ante parlan)^ prox°^ te- 
^ nendum, £t quod omnes partes ad prox*^ parl^ 
^ compareant ad audiendum et recipiendum deter- 
^ minaciones ipsorum^ £t discernitur quod ista 
^ premumcio seu proclamacio prevaiet citationes 
^ ac si mitterentur per breve de capella regis. ' 

Before this date, therefore, the complaint or 
appeal to parliament was by a known and fixed 
-process, and the summons was by writ from the 
Chancery. 

The method of deteriinination or discussion be- 
fore the parliament in such complaints is particu- 
larly laid down in the following ordinance, en- 
grossed^in the same register, of a Parliament held 
at Perth 6th March 1368 * super ^inque certi$ 
^ punciis. ^ . / 

^ Quantum ad tertium punctum, videlicet de 

* modo sedendi super judidis cantradictis^ ordina- 
^ turn est quod rege sedente pro trUmnaUy parti- 

* bus presentibus ac ipsis sentenciis seu judiciis 
^ lectis et publicatis coram ipso, auditis quod par- 

< tium allegacionibus et racionibus hinc inde, cpm- 

< mittenda sunt talia jurisperitis prenominatis, a- 
^ metis tamen partibus suspectis, £t sic similiter 
^ alias aliis consimilibus personis eligendis ad ^vi- 
^ sandum se super proponendis hinc inde et ad 
^ referendum sentenciam finalem et diffinitivam 

* super hiis in die ad hoc in Jine parlamenti as^ 

* signando rege presenter Et, quod tempus prae* 
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< sens, videlicet Qiiadragesimale, tenetur inhibi- 

< turn secundum consuetudinem regni ad ferendum 

* hujusmodi sentencias, differentur usque proxt« 
^ liium parlament. talia judicia contradicta. ' 

Whatever had been the customary method, 
therefore, previously, these complaints were by 
this arrangement to be severally referred to the 
inquiry and decision of a certain ntimber of the 
great Council ; and their sentence to be reported 
on some day assigned for that purpose in the close 
of the parliament, and in the King's presence. 

Accordingly, in a parliament held at Perth in 
the following year, this course was adopted, and 
with circumstances sufficiently curious in other 
respects. 

* Parl«- tent. ap. Perth 18 Febr. 1369. 

^ Cum ipsum parlament. super pluribus punctis 
^ statum regni et regis ac modum ipsius Vivendi ac 
^ aliqua quae canmmnem jusliciam concemunt fuit 

* prindpa&ter ordinatwn teneri ut ex sequentibus 
^ apparebit, nee sit velfuerit expediens quod tmu 
^ versaUs commumtas ad deUberacionem ht^usmodi 
^ intendei'et sea eciam eapectaret. Elect! fuenint 
^ quidam per generalem et unanimum consensum 
^ et assensum trium conimunitatum cohgregata- 
^ rum ad ea quas concemunt communem justiciam, 
^ videlicet jttc&m cantradicta questianes et querelas 
^ aUas que per parlamentum debeant terminari 
f discutienda et determinanda ; '-—and another 
committee for secret affairs. 

To the committee of justice arc chosen, in pur- 
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toance of the above resolution and consent, siic 
persons of the clergy, fourteen barons, and seven 
burgesses. 

And in the same parliametit, conformably to the 
order established in the preceding year, it is or« 
dained^ ^ Qnbd die Jovis quarto die, videlicet 

* parl^ presentis, prenominate persone electe ad 
^ sedendtim et deliberandum super judiciis con- 
< tradictis &c. uC supra incipiant, videlicet in aula 
^ domini nostri regis apud fratres, et deinde con- 
^ tinuent, ut omnia judicia contradicta et penden- 

* cia et omnes questiones et querele que concer- 
^ nant communem justiciam proponantun £t 
^ dicti consiliarii electi receptis et apertis hujus- 
^ modi judiciis contradictis, ;et questiopibus et 

* querelis auditis, et receptis parcium allegacioni- 

* bus et racionibus tarn verbo quam scripto,. intra 
^ se deUbfffOcianem habeant ante penuUmum diem 
^ parlamenti super hinc inde exhibitis allegacioni- 
/ bus, et peticionibus atque propositis, Etpre^ 
^ dkto pemtltimo die parlanf vocatis partibus et 
^ facta de premissis relactone solempni sentendalu 
^ ter et diffinitive sit in prenmsis prommdatum se^ 
^ cundum leges et constietiuUnes regni et alia proi- 

* ut decet, ' 

By these different enactments and provisions it 
is clear that, according to custom and course., of 
law, redress was competent before the parliament 
in various forms of action; and that not only in 
the method of complaint against the sentences of 
inferior courts, or jtidicia cmtradicta, which form- 
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ed a large class, but also in certain other qwstiones 
and quereUe. That these consisted not only df 
complaints against the King's officers and judges 
for negligence or oppression, and the reduction;^ 
of decrees given in the inferior courts, but also 
in part of civil actions or suits before the court of 
the parliament by original petition and in matters 
of controverted right, is apparent from some di- 
rect proceedings of this nature furnished by the 
record, as well as from the terms of the more ge- 
neral enactments in the statute book at a later 
date. The mode in which such cases were brought 
into the parliament was, in some instances at least, 
by appointment of the king ; who on complaints 
presented to him was in use to refer the matter to 
his general council, and ordain the parties to at- 
tend * in presently ' or, if a parliament was not 
sitting, * in proximo parlianiento.^ 

Thus ' in the same parliament of 1 369 ( i ) a 
great cause is determined betwixt the Bishop of 
St Andrews and the citizens (^ cives et incolas ci- 
^ vitatis Sancti Andreas ') on one part, and the 
gild brethren of the burgh of Cupar on the other. 
And in thia case as the record bears, ^ ipse domi- 
^ nus noster rex ambabus partibus predictis assig- 
^ nari fecit diem ad comparendum in parl^ pre- 
* senti recepturis decretum super controversia pre-» 
< dicta. 

^ Unde die Sabbati sexto die parlam^ comp^- 
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^ rens dictus dominus episcopus cum suisproloai- 
/ torihis^ proposuit' that he and his predeces- 
sors^ * a tempore de cujus contraria memoria non 
' existit, ' had possessed the right of trafficking 
in the burgh— and being disturbed in his right 
had obtained the king's letters — and had publickly 
proclaimed the King's inhibition — ^and now he 
presented his jdedge. The alderman of Cupar 
and three others, burgesses, also appeared ; and 
being alked ^ utrum ipsi voluerunt nomine suo 
^ et communitatis ville sue recontrariari dictum 

* plegium, ' they refused, alleging that they were 
not prepared ;with their proofs. ^ £t sic curia 

* consulta decrevit' that, the Bishop should be 
restored to possession, and recover whatever da- 
mages he could prove before the Justiciar ; and 
the Justiciar is ordered, on whatever day should 
be assigned to him by the King's letters, to call 
the burgesses of Cupar — and the court of parlia- 
ment taxes the king's fine for contempt of his 
former ktters of inhibition at i oo pqunds^y&r each 
persan-^znd the four defendants who had appear- 
ed are bound forthwith under sureties to compear 
before the Justiciar. 

In the parliament held at Scone, 2d March 
1373, the same order as that in the preceding is 
observed in the appointment of committees. One 
is named for the ^ judicia contradicta qua^stiones 
^ et querelas, ' and another for certain affairs of 
the king and the kingdom* 

From a subsequent entry in the same record it 
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appears that, besides the more formal method of 
discussing complaints in matters of justice by the 
body of the parliament, or by a committee who 
reported their sentences to that assembly, cases of 
this nature were occasionally referred for decision 
to the King's council, being specially authorised 
by the general council to that effect. ^ In consii- 
^ lio regis generali apud Edinburgh, Aprilis 1385, * 
a complaint is given in by Lindsay Lord CraW'- 
forde, hejbre the Erie of Carrick and the Goun« 
cil, against the said Erie of Carrick ; and it is 
ordained and a day is assigned ^ tanquam pro eon« 
* cilio generali, ' viz. the iith June thereafter at 
Edinburgh, when the Council shall finally decide 
the matter ; and certain points relative to the case 
are in the mean time conditionally determined by 
the general council. 

Among the other matters cognizable on com* 
plaint to the SLing and his council were those of 
forcible spoliation, where, the authority and 
strength of the sovereignty were frequently ne- 
cessary in aid of the inferior court } and not un« 
seldom v^ere insufficient. 

^ In consilio generali * * Ro. a^ tent. ap. £• 
^ din' Aprilis 1385,' a complaint is given in by 
Willtam of Fentoun that he had been aggrieved 
by a sentence of the Baron's court of Dirleton in 
regard to his rights to his house of Fentoun—^ 
namely, that on the fourth day of the action sen- 
tence had passed against him in his absence }'-— 
that he had within lawful time contradicted and 
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appealed to the superior court, and produced his 
pledge before the Sheriff of Edinburgh ; and the 
Sheriff had thereafter reponed him by his consta- 
ble of Haddington ; — but the said Baron had not- 
withstanding again perturbed his possession ; and 
therefore he had complained to the King, who 
With advice of his council had ordained him to be 
anew replaced in possession, and the barony to be 
seized into the King's hands. — But again the said 
Baron had expelled him — and he remained spoil- 
ed of his said house — and therefore craved reme- 
dy of law from the Council. This complaint be- 
ing considered, and the matter being proved by a 
particular record of the Sheriff, it was determin- 
ed by the General Council * Quod dictus Will? 
^ per potenciam regiam et ejus auctoritatem debet 

* restitui et restituatur indilate, ■ and should re- 
ceive satisfaction from the time * quo dictus Will* 
^ dicto judicio contradixit ex quo dictum judi^ 
^ cium kdhuc pendet non discuss um. ^ ^ Super 

* aliis autem articulis in ipsius WilU querela con- 

* tentis, quce non dependent ah appeUadone pre-: 
^ dicta^ a dicto ju^io recurrat ipse Wil^ ad &- 

* gem comnimem. * 

The original action seems to \z\^ regarded a 
competition of claims to an heritable subject : and 
it may be inferred from the answer of the General 
Council that, by the established law, such ques- 
tions were not cognizable by direct petition or 
action before the parliament. 

There is no evidence by any direct and authen^- 
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tick record, hitherto published, of the course of 
judicial proceeding before the parliament imme« 
diately previous to the date of 1424. 

It appears by the printed act of a parliament m 
1424, entitled ' anent coinplaintes to be decided 
* befor the Judge ordinar, ' that at this period 
thie number of aases which were in use to come 
by action or petition before the General Council 
was productive of considerable inconvenience; 
Auentis byllis of complayntis ye quhilkis may 
nocht be determyt be ye haill parliament, for 
diverse causs belangande to ye common profet 
of ye realme, it is ordanyt yat yai billis of tom- 
playnt be execut and determyt be ye juge ande 
officiaris of ye courtis to qubame yai may per- 
teine of lawe oyer Justice Chawmerlane She-* 
refis Bailzeis of ye burowis with owyer spiri- 
tuale Jugis gif it efferis to yaim, to ye quhilkis 
Jugis all and sindry ye King sail gif strait com- 
mandmentis, alsweill within regalities as with- 
out, wnder all panys & chargis yat may follow, 
als Weill to piir as to reiche but fraud or favour 
yai do full lawe and justice,' — ^ And gif ye 
juge refusys to do ye lawe evi/nb/y as is befor. 
saide, ye party compleinzeand sail haife ye courss 
of ye King, ye quilk sail sa riguriously punish 
sik jugis yat sail be ane exempill till all u- 
theris. ' 

By the course prescribed in this act, and ia 
subsequent more particular provisions of the par- 

O 
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liament, an attempt was made to stop the influat 
of private actions before that court ; and to con^ 
fine their jurisdiction in such cases to a control 
over the ordinary judges, in the shape of punish- 
ment for malversation. But the allowance of 2 
complaint, in all those cases, on the groiHid of 
partial and iniquitous distribution of justice in th^ 
lower courts, ahhough it might prevent the pro- 
cess by original action before the parliament, left 
the way open for an equal number of suits in the 
form of the appeal ; and must have been quite in- 
effectual to relieve them from the pressuic of ju- 
dicial business* 

Accordingly, in the following year a more eCr 
ficient remedy was provided by the act 1435, c. 65. 
by which those ^ complaintes causes and quarrel!? 
' that may be determined before the Kkig and his. 
^ Council ' are^ instead of the General Councit 
of the parliament, ordained to be conchlded and 
finally determined by the Chancellor and certain: 
discreet persons of the Three Estates, to be chos- 
en and deputed by the King ; and whos^ sktiiigs 
should be at three times in the year in such places 
as the King commanded. And the days for the 
commencement of the three sessions of the first 
year are fixed in the same act. 

This ambulatory court continued to be appoint- 
ed, and to hold their sessions, though With what 
degree of regularity does not appear, down to the 
new model of a civil court in 1503. 

i^otwitbstanding the pix>vision thus made, bow-' 
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ever, it seeing that certain matters of private right 
still continued to come under the cogniz&nce of 
the general body of the Council in parliament ; 
lilthdugh from the state of the record relative to . 
this period, and the indiscriminate entries which 
^re found together of different proceedings of a 
public nature by the various meetings of the King's 
councils general or select, it Is often difQcult to 
distinguish tvith any precision the character of the 
procedure. Thus, in the copy which is e^ttant of 
the proceedings of the parliament held at Perth, 
January 1430, is this notandumin the close, ^ Ce-* 
' teta autem in originali autentica presentis par« 
^ liametiti contenta sunt nisi acta inter partes que 
^ non sunt nec^ssaria scribere in present! copia. ^ 
In like manner in a parliament begun ^t Perth^ 
loth January 1434, the same record bears • C^o 
^ die secta vocata et curia parliam^ afSrmata electa 
^ fuerunt et jurati ad causas et querelas terminan* 

* das viz. ' three clergy, three barons and three 
burgesses. But it does not appear whether these 
entries relate to a nomination of the lords and < 
commissioners as appointed by 1425, c. 6^. or to 
some other and separate committee of parliamelil. 

• In the ^ame register of proceedings by a parlia*^ 
ment of James IL at Edinburgh, 20. Mart. 1437^ 
it is stated, in a notandum by the engrosser or 
transcriber, * Cetera autem presentis pari** sunt nist 
^ certa acta tangentia pattes. * 

That the appointment and meetings of the Ses- 
sion were not very regular, is discoverable from an 

O 3 
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erdinanee of the ^ Counsale halden at Strivelling, 
^ lath March 1438. ' (i) * Item it is sene speid- 

* ful and deliveryt yat thar sulde be twa Ses- 
^ siounis zerly, the first begynnande on ye mora 

* after ye exaltation of ye haly cross nixt to cum, 

* ande ye toyer to begyne on ye first Monunday 

* of Lentryn nixt yereafter foUowande. * Prom 
which it may be inferred that the periodical sit« 
tings originally determined, had been discontinu- 
ed or interrupted. 

-It was found, probably, that the provisions of 
1424, c. 45. remitting all complaints in the first 
instance to the ordinary judges were, from the 
disorders and distraction of the country, particu- 
larly inapplicable to cases of spoliation or ejection i 
and accordingly, by the act 1449, c. 20. those who 
pursued actions of spoliation were allowed to come 
directly before the King and Council. For it is 
theve ordained, regarding any man ^ that beis spuiU 
^ zied and cummis befor the King and his Coun« 

* cill ' &c. that if proof shall be there given of the 
spuilzie^the Sheriff shall be ordered to restore him. 
But if the complainer have no proof ready ^ be- 
^ fore the King, ' the Sheriff shall^ be commanded 
to make inquiry, and restore the party forthwith. 

In the parliament held at Edinburgh 9th June 
1455, < Processus et judicium forisfacturse datum 
' fuit super Beatrice Comitissa de Dowglas, Ar« 
' chibaldo Comite Moravie, et Johanne Dowglas 
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* da Balvcny. * And in the same, ^ Judicittin fo- 

* risfacture datum fuit super Johanne de Stouo* 

* chalcli dc C^itchcster, Joanne Schaw.de Hery- 

* stdnb, et Waltero Sinclare. ' 

Fcom certain proceedings of parliament in 1456 
and 1457, it appears that a committee of the £•• 
states, or Auditors of Complaints, were in use ta 
be appointed for the determination of causes dur- 
ing the sitting of the parliament ; and that parti* 
cular provision was made, for the same purposes, 
in the intervals of parliament, by various appoint*- 
ments according to the occasion. 
' Thus, in the General Council of James 11. held 
at Edinburgh 19th October 1456, during the time 
of the pestilence, a committee of the Lords of 
Council is appointed ^ to sit in sum clene towft 
^ and minister justice and decide complaintis aftir 
^ the tenor of the actis ;^ and different commiCr- 
tees, of nine persons each, are accordingly chosen 
for the first, second, and third months ; and the 
first committee are appointed to sit on the 8th No- 
vember in Edinburgh^ And it is provided that 
^ all causs yat can nocht be rede (1) at yis tyme 
^ be ye auditouris qf convpUtyrtiis be continuylt to 
' yat day but prejudice of party, and yat continuyit 
' to pass fra Edinburghe quhar ye audkouris 
^ thinkis maist speidfulL ' 

In the fourteenth parliament of James IL at £- 
dinburgh, 14579 the provision for the Sessiozi i; 
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renewed nearly after the same orddr as th^t origin 
Rally appointed ini i435« 

^ In primo as to the artid^le of th^ Sesaioune 
^ it is seyne speidful to the King and ye Thre £« 
^ statis yat it be condnuyt qvMl ye riixt parlkment 
^ in maner as eftir foUowys* That is to say that 
^ ye lordis of ye Seasione sal sjftt ikryss in ye wr 
^ ilk tyme 40 dayes in yir thre places Edinburghe, 
^ Perthe, and Abyrdene ; '—and three pers<His 
from each estate are chosen, with the Clerk of 
Register. 

A provision follows regarding ^ the causs that 
^ ye Lordis of ye Sessione sail knaw apone, ' And. 
here the most minute regubtions are those regard- 
ing actions of spuilzie, which are appointed, in 
so far as regards spoliation of moveables, to be 
cognizable equally by the Session and the Judge- 
ordinary ; but in spoliations of heritage, the in« 
^iry is to be remitted to the Sheriff. Besides 
s^liations, the Se^bn are empowered to deter- 
mine * all obligations, contracts, and all manner 
^ of debts and other civil actions the quhilkis con- 

* cetnis noutber fee nor heritage. ' 
Thereafter the mode of process is directed ; 

namely, by sumienons peremj^c^ry from the King's 
chapel on forty days warning. 

And lastly, it is provided tbat, ^ the said thre 
< sessionis endjt, our Soveran^ Lorde and his daily 
^ Console sail ordaine and name wyer lordis to 
^ syt at tymis and placis sene speidfull to him and 

• his saide Consale on to ye tyme of ye nia:t parV- 
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* ^th sik power ais thai jbade of beibr. ' {Bjoi^ 
bertson.) 

The next notices which ar^ extant^ of judicial 
proceedings before the Parliament, ' are those con^ 
tained in the record of a Parliament of James IIL 
at Edinburgh, 9. October 1466. It commences 
with a sederunt of ^ Auditores querelarum, ^ con* 
sifting of fourteen persons, whose decrees are in- 
termingled 'with the statpteS' and proceedings of 
this, and floany of the subsequent parliaments* 
On these a few remarls;s shall be afterVKardiK 
made* 

In the same Parliament a special commission 
for Justice is granted to certaun Lords, who ^ sail 
^ haif power of the Parliament to syt and juge 
> ye personis yat halctis fra our ^overane Lorde 
5* ye King, or fra my Lorde of Albany yair caa- 
^ tellys. And to mstk summondis apone yaim, 
^ aiid aU wyw thingis to do yat ar necessary 
^ yerfore eftir ye forme of ye actis maide yara? 

* pone* — ' and yis power till endure ^ to y^ 

* first day of Februar. ' 

In the third Parliament of James III. at Edin- 
burgh, 14. October 1467, two several Committee^ 
of Justice are appointed ; namely, ^ ad querelas,'' 
nine persons — and the same number ^ ad judida 

* contradicta. ' The latter refer plainly to ap- 
peals of fake dooin from the inferior courts*-— the 
former to other complaints, which, in the lan- 
guage of a preceding statute, were ^ customable 
^ to come before the J^ing and his Council.^ 
1466. c. 6. 
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By an order of the jsame Parliament it is appoint*' 
ed ' yat ail summondis and causis yat is left un- 

* decidit in yis Pari*- sal be decidit befor ^^ Xor^^ 
.^ qfCounsaUe. ' 

The appointment of the Session is again xevived 
in 1468, by the Parliament held in that year at 
Edinburgh. ^ The Lordis thinkis speidful at 

* (i) yar he anc sessione efter ye forme of ye 
^ sessiounis last halden, ande with sik lik power, ' 
&c. And, more particularly, by a subsequent 
ordinance it is provided, that one session shall be 
held at Edinburgh, and another^ at Perth; the 
first to sit for a month, and the other for five 
xveeks. 

In the Parliament held at Edinburgh, 20. No* 
vember 1469, various persons are chose^ ^ to the 
^ Complaintis, ' and others * to the Domes. ' 
Certain actions pursued by Sir J. Maxwell of 
Calderwood and others are continued by the Three 
Estates, to be determined by his Highness and his 
Council. 

In this Parliament special regulations are made 
regarding the manner and order of appeals from 
the inferior judges. By the act, which is ch. 26. 
of the statute 1469, it is provided, that if the 
judge-ordinary refuses to minister justice^ the per- 
son complaining may summon his party and the 
judge before the King and Council ; and if the 
iatter is found culpable, bi/ re/iising to mnister 

( i^ U e. that there. 
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justice, he shall be punished by suspension from 
office ; and the King shall provide for the admi* 
nistration of justice in the case; which he shall 
also do in actions where the Sheriff is a proper 
party. In like manner, if the Judge-ordinary 
ministers partial justice, he shall j^e summoned 
before the King and Council ; and if found cul« 
pable, he shall be suspended or deprived. But 
in this ' latter case no provision is made for any 
farther remedy by a review of the sentence : So 
that an attempt was thus anew made to restrain 
the pursuit of civil actions by petition to the King, 
in those questions which were cognizable by his 
ordinary delegates. 

But notwithstanding this provision, and others 
of a similar import, it continued still competent, 
under the form of ^ falsing of dome, ' to obtain 
the sentence of the Parliament upon points of 
law decided in the inferior courts under the plead- 
able brieves. For by the act 41. of the Parlia- 
ment at Edinburgh 6. May 1471, the order is 
particularly set down of exceptions proponed * be- 

• fore whatsumever judge,* and thereafter, upon 
doom falsed, coming ' to be discussed in the 

* Parliament.* 

In conformity with the same restrictions on the 
process before the King and his Council, an ex- 
ception of the brieves pleadable is made in the 
act of the same Parliament (1471. 47.)> which 
allows redress in that method against error of 
dssisours : for in the brieves not pleadable^ a 



party would ftave been otherwise without redress; 
but under the others he might pui'sue hh remedy 
bj falsing of doom* 

In this Parliament (1471) certain persons are 
appointed ^ pro causis et querelts decidendis,^ 
and others ' pro judiciis. ' And in the close of 
the Parliament persons are chosen for each of the 
sessions of Edinburgh and Perth* 

In the Parliament, 20* January of the same 
year, one Committee appears on the record * e* 
^ kcti ad causas, * consisting of nine persons* In 
the Parliament, 8. April 1473, twelve persons are 
chosen ^ to the complaintis. ' In that of 1474 
nine persons are chosen ^ ad causas* ' 

Another anxious provision regarding the course 
of justice, and for restraint of private actions be^-^ 
fore the King, is made in this latter Parliament, 
held at Edinburgh 9. May 1474* ' Item, it is statuit 

* and ordanit, yat the Sherefiis, Prowestis and 
^ Bailzies of burrowis, and wyer jugis ordinaris, 

* sail minister justice of all complayntis eftir ye 
' forme of ye last act tnaide yarapone, and wnder 
^ ye paynis contenit in ye samyne, and fra yis set 
^ furthe all personis yat hes complayntis persew 

* to ye jugis ordinar, and wea^ nocht our Soverane 

* Lorde nor his Console with na complaynt, bot 
^ gif it be on officiaris yat will nocht do justice, 

* nor mimster in yar office eftir ye forme and as 
^ is contenyt in ye saide last act* ' 

These enactments prove, on one hand, the per^ 
petuai obstructions to justice, and the lawless 



CQodiuQH of the society ; and, on the other, how 
impossible it is to establish a boundary betwuck 
reasonable and unreasonable exercises of the right 
of appeal to a superior court. 

In a Parliament of James IIL at Edinburgh^ 
ao. November 1475, ^ It is statuit and ordanit, 
^ for ye administracione of justice in criminal ac« 
^ tionisy' that the Justice shall set his airs an4 
pass tyrice in the year through the realm-^^ Item, 
^ as anent the administracion of justice in dvUa 
^ actionis and complainris threw al ye realme,' 
it is anew provided by 1475* ^^> ^^^^ parties shall 
first apply to the judge*ordinary, and on his fail- 
ure to the King and Council. 

Frpm the prior part of this enactment it is to 
be inferred, that the criminal pursuits formed thq 
chief part of the Justiciar's proceedings, at least 
in the circuit airs: and it is clear, from many 
other provisions in regard to his Court, that its 
sittings were frequently interrupted, and altoge- 
ther irregular. 

The record of this Parliament, 1475, contains 
a full relation of the proceedings against Jphil 
Earl of Ross for treason, and recites the citation; 
the escecution of citation, contained in two no- 
torial instruments ; and the doom of forfeiture in 
Parliament, on i. December 1475* ^^^ restitu* 
tion against this forfeiture is afterwards recorded 
in Parliament in the form of notorial instrument, 
pn 10. July 1476. 

In a Parliament at Edinburgh, 4. October 1476, 
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a committee of nine persons is chosen * ad judicisl 
* decidenda. ' 

In a Parliament begun at Edinburgh 6. April 
1478, and continued to i. June thereafter, nine 
persons are chosen * ad causas,' and the same 
number * ad judicia. * And it is declared, in re- 
lation to the proceedings of the Lords on the 
causes, that six of them shall be a quorum in 
case the rest shall be necessarily absent, or be 
declined for just reasons by the parties. And the 
same form shall be observed by the Lords of Ar- 
ticles and of Dooms. 

On the I. March of the same year, certain per- 
sons are appointed to have the full power of the 
Parliament till the 1 5th of that month — and from 
thence it is dissolved ; but with a farther reser- 
vation and power to the Auditors of causes and 
complaints, whose authority is prolonged to the 
2oth of the said month. And their proceedings 
appear accordingly down to that date inclusive. 

In the Parliament, 4. October 1479, certain 
decrees of forfeiture are pronounced with the u- 
8ual solemnities. And the process against the 
Duke of Albany for treason is continued. Nota : 
The Duke and a number of other persons are af- 
terwards called in fifteen successive courts of Par- . 
likment, and their processes successively conti- 
nued down to 8. July 1483, when doom was pro- 
nounced. 

Although the committees thus named for the 
determination 0/ capses and appeals were usually 
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appointed with full authority of the Pariiainent^ 
yet in some instances, where the matter was of 
particular difEculty, or where they had been sup- 
posed to exceed their powers, or oftener, it may 
be conceived, according to the influence of the 
party complaining, it appears that the decisions 
were brought again under review of the general 
Council, or of a special commission an^w noml^ 
nated for the occasion. 

Thus, in a sitting at Holyropdhouse of Lordis 
chosen by the Parliament foy that purpose, judg- 
ment is given in a complaint which bad been 
made to the Three Estates', touching a sentence 
by. the Lords Auditors on the 20. March 1478. 
That Committee had sate, as above noticed, after 
the dissolution of the Parliament ; so that their 
judgment could not have been ratified by the for- 
mal decree of the whole body. • The sentence 
complained of regarded a claim to an heritable 
subject in the town of Edinburgh ; and the sen- 
tence of the former Auditors is reduced by the 
Lords Commissioners as not warranted by law.' 

In a sederunt of the same Lords, on the day 
after, (April 12.) an order is made relative to 
another case which depended before the auditors, 
and which involved a point of legal difficulty. 
And the course taken is to name certain Lords, 
who shall consider and advise on the law. of that 
case, and in particular what Lords or persona 
have by law the power to hold Courts of Purpri- 
fiion : — And they declare * quhar ye law yat i$ 
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^ made is unclet and mysty yat ye saidis persouns 
^ devise ye reformacioun yarof : ' and they refer 
the advice to be so given to the whole body of the 
Fsirliament } and what shall then be statuted by 
them shall be the law in all time coming. ^ 

In another case, eodem die^ the same Lords find 
and ordain^ that, because the summons was to 
Parliament, and those present afe not a sufficient 
number having power of the Parliament, a new 
sumnions shall be given. 

Among the proceedings of the Parliament at 
Edinburgh, 18. March 1481, are those in the 
trial of Robert Lord Lile ; which have been fre^ 
queiitly noticed on account of their peculiarity. 

** 22. Mart. 5*<>die parl*^ —Domino Rege sedente 
** in trono Justlcie. '* 

" Assisa ** — two Earls, nine Lords, five Knights 
and Masters. 

" Accusatio super Roberto Domino Lile per 
" rotulos ut sequitur. Robert Lord Lile, yhe ar 
^* dilatit to ye kingis hieness yat ye have sente 
•* letres in Ingland to ye tratour James of Doug- 
^^ lace and to uyir Inglissmen iti tressonable ma* 
*• ner and in furthering of ye kingis etmemyis of 
^* Ingland and prejudice and skaith to our sove- 
•* rine lord ye king his realme and lieges. ** 

The assize being sworn and having retired to 
consider this charge, return and deliver *^ pef 
** OS Johannis Drummond, *' &c. *^ dictum Ro- 
•^.bertum dominum Lile quittum fore et im- 
^^ munem et innocentem accusationis et calum- 



^^ pnacionift iuprascriptt. Syper quibus dktus R. 
^ Dom, Lilc pdtiit no wm curie pari*** ^ttestimo- 
^^ nium sub magno sigiilo eju^dem domini nost^ 
^^ regis sibi dari super ptetniftsi^. <^6d quidem 
^' testimonium idem dominu^ li^itet rex iibi con* 
^^ cessit darique ihandavil eidem in forma supra^* 
^* script a et consueteu ' j 

In the same Putlietmi^nt^ recdtd is ttizd^ of a 
declaration and remission by the King to tfa^ 
Earls of Athol and Buchan, for taking the castie 
of Edinburgh during his minority : and that ie 
should receive the great seal, and the seal of di^ 
ters prelates, barons, and commissaries of burghs* 

In this Piariiament also is given the answer of 
the lords formerly appointed to consider the case 
and law of Purprision ; as contained in the prints 
ed act 23« March 1481* 

In the Parliament at Edinburgh, i. Dec. 1482^ 
one committee of justice is named, vi^. *^ ad 
" causas. ** And, in the r^ord of this ttieeting, 
a case of " false dome *' betwixt Lord Sinclair 
and Sir Will, of BorthWick is determined " befot* 
** the hale lordis of the thre estatis gaderit in the 
*' tolbuith of Edinburgh." 

In the Piariiament begun at Edinburgli, 2 Jr. Jiitte 
1483, sentence of forfeiture is given agj^jlsi th^ 
Duke of Albany and others. 

In the Parliament begun 6. Febr. 14S3 ^te si- 
milar proceedings in forfeitures ;•— and an otdel* 
given for the setting of Justice airs. 

la a Parliament began at Edinbutgh, $. May 
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1485, certain persons are appointed ^ad causas^' 
—-And an ordinance is made for Justice, airs to 
be held twice in the year. 

By an act of the Parliament begun at Edin- 
burgh, I. Oct. 1487, the former provisions re- 
garding original process before the ordinary judges 
were agam attempted to be enforced ; with some 
exceptions, chiefly in cases of an equitable nature. 
For it is enacted by this statute, 1487. c. 105, 
that all civil actions J questions and pleas be decided 
before the Judge Ordinary, as the Justipe, Cham- 
berlain, Sheriffs, Barons, Provosts and Bailies of 
burghs, and others to whom they pertain. " Sua 
^^ that na actionis sail be deduced called nor de- 
5' termined befor the Lordis of our Soveraine 
^^ Lordis Council, except allanerly actions per- 
" teining in special to our Soveraine Lord, ac-^ 
" tionis and complaintes maid be K^irkmen, Wi- 
*^ dowes, Orphanes and Pupilles, actions of 
*• strangers of uther realmes, and complaintes 
*' made upon officiares for fault of execution of 
** thair office or quhair the oificiars are partie 
*' themselfe. *' And a farther alteration, of the 
course formerly prescribed, is made in regard to 
the latter class of /actions — namely, complaints 
against inferior judges and officers — by a provision 
that if it is found, on production of the rolments 
of Court, that the officer has proceeded " wrafig- 
*' eously or unordourly, " the process shall be re^ 
duced and annulled^ as well as the officer punished, 
conformat^le to the previous laws and statutes. 
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3tttr notwithstanding the regijlat^ons of this act^ 
the ancient course pf appeal by false doom is still 
reserved. ^^ Providing always fhjit this statute 
<^ hurt not the proces of the falsing of 4ome9 
<€ quhair it plolses the par tie to proceede that 
*^ way. *' And the act is only to endure till the 

next Parliament. 

«■.'■■. ■' * 

Accordingly 9 in the Parliament begun 1 1 • Jan# 
1487, the following act is passed* revoking the 
provisions of the latter^,; and declaring the right 
of parties to pursue in all cases by summonds be* 
fore the King and Council. 

^^ Item as anent the stat4it made in the last 
^^ Parliament, that all actionis Sjommondis and 
<< causs sal pas before the scherefEs and jugez or- 
'* dinaris, Becaus the kingis hiehes understandid 
*^ that it wer deferring of justice to mony partiisf 
<^ that couth nocht gett law ministrit to thame 
^^ befor yar ordinaris. Therefore oure, soyeraine 
<^ lord with avise of his estatis dedaris in this hi& 
^^ parliament that it sal be leful to all partiis in 
^^ time to cum to raiss and persew sommondis be« 
f ' fore our soverane lord aind hb counsale like as 
^^ thai wer wont in times bigane, nOchtwithstand- 
** ing the said statut. '* " 

in a Parliament of James IV. at £dinburgh|t 
6% Oct. 1488, various forfeitures are recorded. 

Itisstatuted also, that the King shall ride tor 
all the Justice airs, attended by his Justice. 

On the 17. October the Parliament is contS-'' 
ntsed: but the Auditors are (impowered to s»f 

P 
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during itff recess or adjournment ; and Such of 
them as niay go away are authorized to elect and 
flame others tn their place " hafande als full power 
•< to all actions and caus« foresaid, *' &c. 

On the 4. July 1489, all summonses before 
Parliament are continued ta the 15. October. 

In the Parliament begun 3. February 1489, an 
act is made regarding the Secret Council of the 
King, for the " ostencion and f urthputting of tht 
** King's authority in the administracion of jus* 
** tice. '^ 1489. 12. 

The last act upon the record of this Parliament 
is, ** Item, it is.avisit and ordinit yat the Lordis 
" Auditouris of cdmplaintis now chosin, togiddei* 
^ with the lordis qfamsale^ sail aiit apone all ac- 
^ tionis and complaintis for ye deciding of yaim 
•* quhill Munutiday nixt to cum, hafand full powef 
« of Parliaihent. *" 

From an ordonnance of the parKament which 
sate 8. May 1491, it may be inferred that the 
nomination of Lords of the Session, who formed 
the ambulatory Court constituted in 142^5^ con* 
iSnued still to be madc-'^-but that their sittings can« 
not have been held with much rcgulsrt^ity— and 
that other temporary commissions of the parlia* 
ment^ or the King'^s ordiniary councils, were in use 
to be formed, without the same precise provisions 
for the times and places of sitting. ^ k is statut 
•* and ordinit that the Chancdktre mtk certane 
^ Lordis ofConsale^ or ellis the Lotdis of Ses^ibdn, 
^ sit f<rr the administpacione of justice thrisilkiy 
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^* zcrc *'— ^a that justice may be put to dew cxe- 
** cuticme to all partiis coaipliji^^eand* *' And 
from the act ^vhich iipmcdiately follows (ch, 35, 
of that year) it may be inferred that the ^mmpn$ 
of error, and other complainta against Inferior 
Judges, formed a large cla$$ of tho$e actions which 
continued to embarrass the parliaments 

In each of the parliaments held at Edinburgh 
on the last day of May 1493* ^d ^^^^ Novem 
ber 1494, certain I^rds are chpsen^^ ad causas. 
And the books of record, which it is always to be 
remembered contain miiced proceedings of the 
parliament and the King's different Councils, %%.* 
hibity under these and subsei(}uent dates, various 
entries of decrees in name of the '^ Lords of Coun* 
«ii '^— " the Iriords Auditors *' — ^and frequently 
** the Lords of Council and Auditors. " In some 
instances also the proceedings are iji name of ^^ the 
*' King and Council.^' Thus too in 1495(1) 
certain Lords ^ ar chosen be ye King's Hieness 
'^ to ye Sessioune. ^' And the entries of sentences 
which follow in the record are in name of the 
** Lordis of Consale* *' 

la the parliament begun at Edinburgh nth 
March 1 503, a commitee of nine Lords is chosen 
^^ for discussing of domes* '' In this parliament, 
also, a new arrangement is introduced for the 
disposal of ciAril actions, by a Council similar to 
that of the Session, but not lijuited in the places 

(i> Vi^. 1«. Oct. 149;. 

Pa 
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or times of their fitting — ^which are left to be al** 
lotted by the King. It is enacted^ ^' that there be 
^^ ane Council chosen be the King's Hienesse which 
^^ suld sit continually in Edinburgh^ or whair the 
^^ King makis residence, or quhair it plesis him, td 
^^ decide all maner of summoundes in civil maters 

complaintis and causes dailie as they sail happin 

to occurre — And sail have the samin power as the 
^* Lordis of Sessione — and quhen thai sail begin; i 

^* and at quhat place, sail be notified to the people 
"^^ be open proclamacion at ye Kingis pleasure-— sa 
<^ that thai sail nocht be sa grete confusione of 
*^ summondes to call at ye Sessiofte. '^ From the 
latter part of the provision it is to be inferred, 
what might otherwise be sufficiently understood; 
that the short and distant periods of sitting of the 
former commissions afforded little opportunity for 
the efficient administration of justice. 

In this parliament also the act is passed (1503. 
95.) regulating the procedure in falsing of dooms; 
by which it is evident that this action still con- 
tinued to be competent and usual, by ordinary 
process before the King and Council. 

In the parliament at Edinburgh ao. March 1503, 
the Eiing ordains his Session to sit on the day af- 
ter : and prescribes an order for the discussion of 
summonses, by a rotation of districts.' And, ac^ 
cordingly, the record immediately following conT- 
6ans' proceedings of the first day of the session; 
by a sederunt of four Prelates and two Earls : and 
various decrees are given in these terms— *^ The. 
^< Lords of Counsale decvetis and deliveris> '' &c«^ 
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And by many entries in the record at* this period 
it appears, that the Session were appointed by the 
King to sit at various times during the recess of 
parliament. 

From the record of different proceedings^ dur- 
ing the years from 1510 to 15 139 it appears that 
a nomination of the Lords to sit on the Daily 
Council was made by the General Council attend- 
ing the C^een: whose proceedings in private 
diuses^are mingled with other matters on the re-^ 
cord. 

In a parliament of James V., 14th November 
1524, a committee of sixteen Lords is chosen 
* ad causas. ' And, in the same parliament, cer- 
tain ^ fanious Lords and persons of the Three E- 
^ states ' are chosen to sit upon the Session and 
minister justice, &c. Notwithstanding the ap- 
pointments, therefore, of the Daily Session or 
Council, one or more committees of justice still 
continued to be named during the sitting of the 
parliaments—though the registers of the period af- 
ford no precise evidence of the several distinctions 
of their jurisdiction. Thus, in the parliament 
loth July 15259 it is ordained, that the Lords 
named before in the Council-house shall proceed 
upon' the matters of the Session. And immedir 
ately after follows a nomination of eight persons 
^' pro judiciis discutiendis. ' And in the parlia,- 
ment held at Edinburgh, 13th June 1526, be- 
sides the Committee of Articles two others are 
name^ ; vi;^^ ' 9d causas * twelye persons, an,4 



< pro judicibtis ' dghc. And in the patlianlex^^ 
held 15th November 1516$ a committee of eleven 
is named ^ tb th($ Session' and of six ^ to the 

* doomes. * -And it is ordained by the Lords of 
Articles that the Se^sidn shall hold and begin on 
Moliday thereafter) atid continiiie from where it 
last left, after the form of the tables. 

The record at this period continues to be of a 
very mixed description ; and is a register of pro** 
ceedings before the King's Councils, whether ge- 
neral or ordinary. 

tn a parliament, held 2ld January 1528 by 
certain sjpecial commissioners, it is provided that 
attions against sureties for assythment by a party 
pleading his remission, shall be privileged before 
the Lords of Council, whether ^ in the Session 

* or outwith ye Session, siclike as recent spuil^ 

* zies. ' 1528, c. 7* 

In the parliament of James V. at Edinburgh, 
)7th May 1552) a committee is chosen ' procaus- 
• * sis discutiendis. * 

It is ih this parliament that the Court of the 
College of Justice is^ pro tempore^ authorized and 
^ instituted conformably to the order contained in 
the acts 36, to 41. inclusive, of the parliament 
, titled, in the printed edition, 1537: and after- 
wards ratified definitively in the parliament at £- 
dinburghj 14th March 1540. (chap. 93,) 

Any farther prosecution of the judicial proceed* 
ings before the King's Councils, after the institu- 
tion of this Court, v^ould lead into a different ^^d 



tnwh wider field. The notices^ of a judicial 
kind^ which appear ^fter that time, |n the Ge- 
Disral CoanciU of the parliament, are compara- 
tively few and uDimportant. Yet it is found, a« 
might naturally be expected, that for «ome time, 
mud till the authority of the perm;inent court was 
consolidated, the parliament did interfere as be- 
fore in certain cases of civil actions ; and, in some 
instances, at the 4efiire and in aid of the Lords qf 

Thus in a sederunt, on 17. June iS35> ^ Lord^ 
of Articles, having full power of Parliament com- 
mitted to them previously to its dissoliation, they 
give a. judgment and award in a certain mat- 
iter * referrit be the Lords of Session to ye Lordis, 
^ 3 Estatis of Parliament, for interpretation of cer- 
^ tain laws of the realme shewin and producit be^ 
^ fore ye saidis Lordis of Session in ane action'' 
there specified : And parties' forespeakers and pro- 
curators being present, the Lords of Articles give 
a judgment and award, finding how the law should 
be interpreted. The matter in question regarded 
ihe interpretation of sm act made on the 4. March 

in a Parliament at Edinburgh, 12. March 1542^ 
^e elected ^ Auditores ad causas — Dominus Pre« 
^ sidens cum ceteris Domlnis Consilii — ' (i) 

(i) The form of naming a Parliamentary committee 
therefore was kept up : but the Lords of Council and Sea- 
Ition, that is, the permanent Supreme Coijrt of Justice, w^« 
flamed the Commissioners. 
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^so. * For discussion of domes,-' are elected four 
Barons and four Burgesses. 

In the s;une Parliamdii: ^ die Lords of Counsale 
^ continems tiie summ^niBd^ rask at the instancy 
^ of certain persbns toucklQg the parsonage 6f 
^ Kinnoule, &c. to the 1 6th April, &c. and yare 
^ the said mater to haf proces l>efore the Lordis 

* of Counsale, rV &g. 

In the same Parliament ^ 'my Lord Governor, 
^ with advice of the Estates, ' remits a certain sum^ 
monds (concerning the Earl of BothwelPs resig- 
naticm of jpartictilar lands) ^ to the Lords (xf 
*^ Couns^e and Sessioun. ? 

In a Parliament at Edinburgh, 4. Dec. 1545, 
is an entry of *^ Domini electi ad causas,' vizr. 
^ DamitmsPresidens cum ceteris Donmis Session^ 
f' et Collegii Justicie. ' A committee of sixteen 
persons are also chosen ^ for falsing of Domes, f 

In this, and some other Parliaments of the same 
era, the^ Estates grant nominations of curators ad 
Utes on the application of various persons. 

In ^he same Parliament, Mr jfames M^Gill ^ al- 
^ legit yat ihe Lords of Secrete Counsale wer na 
^ jttgis competent to ye action/ regarding deli* 
very of the castje of Kirjkwall, * hot ye Lordis of 

* Sessioim chosen be avjse of Parliament allenar^- 

* ly.* The Lords of Secreir CounqUi • decemis 

* yaim competent * (notwithstanding the alledge- 
ance) * becimse ye action concertfis ye Queenis 

* grace. ' ' 

In a Parliament at Edinburj^h, 7. Nov. 154^9 
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five persons are named a committee ^ For discus^ 

* sion of Domes. ' The committee chosen * for 
^ discussion of Ca^es * are ^ Domini Sessionis et 
*' Collegii Justicie. ' 

^ In this Parliament, a complaint is given in by 
the Earl of Bothwell, that the Session have en« 
troached on his jmisdiction of Admiralty. And, 
after answer by the Queen's Advocate; the Parlia- 
ment appoint the 1 5th December for the Lords to 
state their reasons. 

The next enactment which appears in the re- 
cord of this Parliament, is an appointment on the 
Admiral (the £• of Bothwell) to decide a certain 
cause without fail on the 1 7th December ; otbei« 
wise he is content that it shall be advocated to the 
said Lords conform to the act passed. [But the 
act referred to does not appear in the record.] 

In the Parliament at Edinburgh, 15. March 
1 545, the Vicar-general of St Andrews repledges 
Sir John Young chaplain ^ from the sensement 
f and judgment of Parliament to his Judge Ordi* 
^ nar because he is ane spiritual man. ^ 

The record of various succeeding Parliaments, 
of this and some following years, is chiefly filled 
,witb proceedings in treason, and forfeitures against , 
jthose concerned in the murder of Cardinal Beton. 
In some of these proceedings the style runs — ' The 

* Lordis, thre Estates of Parliament, in presence 

* of my Lord Justice, ' &c. — or * The Justice 
f and thre Estates, ' &c. 

In ^ record, pri^^ted by Robertson, titled ' Art j- 



^ cles to be presented to Parliiment, ' is the follower 
ing entry of a sederunt of Lords and Burgesses at 
Edinburgh on 6th December 1567. 

^ Item 9 For meinteyning of justice, halding of 

* the realme in peas and tranquillitie and under 
^ obedience, necessar it were ane session to be 
^ sette done in Abirdene to ye nombre of sex 
^ Lordis with ane President, and to assign and 

* iimitat certane boundis to yat session ; and gif 
^ Abirdene be not maist convenioit, ony uyir 
^ place within yis realme quhair nec^sitie re« 
^ <}uins maist : Stm tua saitesmay be maidjbrtfe 
^furtherance of justice mthin yis realme.* On 
the margin is a notandum<^^ Referris yis artikle 
^ to ye Lordis of Secret Counsale. ' 

Another article of the same date, narrating the 
delays of justice to the ^ pureU by dilatours ' and 
casting of libels^ proposes that no dilators shall in 
future be allowed, and that libels shall be amend- 
ed at the bar. On the margin, reference is made 
of this article to the Lords appointed for certain 
other purposes. 

Another article appears in the same record, for 
.regulation of the Advocates and Ptx)curators ; 
which recites the Courts then held at Edinburgh 
—viz. The Prince and the Privie Counsale — the 
College of Justice — the Justice Criminal— the Con^ 
sistorie Judgement — the Constable Court— the Ad- 
miral Court — the Sheriff Court — besides the ju- 
risdictions of the town, and many commissions 
granted to procurators and niacers \ and proceeds 



to recite that the same advocates procore in ally 
so that, till the Scission rises, no other Court o^ 
Consistory can proceed : therefore proposes, that 
^ the Commissars should be men being neither 
^ Judges of the seatt nor advocates ; ' and that 
ten advocates only should procure in the Sessbn^ 
and the rest in the other courts/ Item^ It is pro* 
posed that the Session should sit on all days ex- 
cept Sunday; and the Saints^ days to be dis« 
diarged. 
In these articles it is also proposed ^ that all com- 

* plaintis first persew yair Juge-Ordinar, and nane 
^ to be hard befoir ye Prive Coiinsale or Sessioun 

* without referiss of justice be ye Ordinar or ma^ 

* nifest iniquite and delay in ye proceeding, sauf* 
^ and only actions properlie aperteining to yame, 
' &c. and yai to be qualifiet and spectallie ex- 

* pressit. * 



<»^i»%<%»i>i 



It would be superfluous to enter into any more 
lengthened or minute inquiry regarding the sub- 
ject of these observations : for no attempt is here 
proposed at an examination into the constitution 
and history of the Scottish Parliaments, except in 
so far as the matter of their judicial cognizance is 
more immediately concerned. Nor is it necessary 
to dwell longer even on this view of their proce- 
dure, either for the purpose of illustration, or of 
practical deduction. It is enough to observe, that, 
independently of other conclusions which might 
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be drawn from the proceedings here briefly eadii^ 
bited, there are two inferences sufficiently obvious, 
and which seem to bear more particularly upon 
the pfesent subject of inquiry : 

Firsty That a body, constituted as Parfiament, 
or even as any one House of the Parliament are,* 
is very ill calculated for performing the functions: 
of a Court of Justice, in the numerous questions 
of right which arise even under the sq>peal firom. 
the great tribunals ; and such matters always^ 
must, by necessary consequence and result, be 
committed to the actual determination, not of the 
whole body of Parliament or the majority, but of 
a few members only : 

£^C09M%, That it is impracticable to limit the 
application for redress by appeal, on any principle 
or rule different from that which is foudd in some 
£xed amount of interest, or fixed classes of ac» 
tion. 
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NOTICES 

CONtERNING THE AKCIENT INQUElST. 

NoTwiTHSTANDiNo thc impcrfcct State of the 
ancient records of this country, both Parliamenta^ 
ry and Judicial, sufficient evidence is found in those 
which have been preserved, to prove that, during 
a long period of our law, the trial by inquest was 
ixot confined to cases of criminal pursuit, but 
was equally employed for the determination of 
many in>portant claims of civil right. 

In the Catalogue, dated 23. August 1292, of 
muniments deposited at Berwick temp* Edw** (i) 
is this, article, ^ Quaedam inquisitio facta apud 
' Rokesburg per probos homines de regno Scotiaef 
* super bundas marchise et etiam super discor- 
' dias fluctus matis inter Berwick et Twedmuth. * 
Among the panicular lists contained ia the same 
Catalogue are the following entries. 



(i) Ayloffe's Giilendiirs« 
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^ Unus rotulus magnus qui continet 
^ placita in quibus omnia judida fere respectuantur 
^ vel amicabiliter terminantur^ et etiam concordias 

* et consentiones diversse supra contraversiis inter 
^ magnates et alios homines ejusdem regni habitis : 
^ et etiam mqtusitiones purptestww et perambu* 

* laUones tam de hominibus insularum quam aliis 
< ad pacem regum admissis, ' &c. 

* Item unus rotulus minor, &c. yna cum recog'- 
^ niHonibus et processibus querelarum videlicet que« 

* relas tangentes Johan. de Baliole super delibera« 

* tione Tho, de Galwidise, ' &c. 

* £t quidam rotuli parvi et cedulae de diversit 
^ recogmtiombus et processibus habitis, ' &c. 

Of less doubtful authority are the following. 
In a roll marked in dorso * Ro. II. C. ' (i) is ar- 
ticle 23. ^ Carta to David de Fowlertown of the two 
^ Methlaykys in vie. de Aberdeen, whilk were 
^ evicted frae William de Melgdrum by sentence 
' of a jury in the King's presence, at Kyncardyn 

* in le Mernys, i ith of December 1375. ' 

Among the productions made by Lord Gray, 
before a Commission temp. Jac. Vl^ relative to the 
precedence of the nobility, (2) was this ^ Item. 
^ Ane instrument under ye subscriptioune of -Ro* 

* bert Schort Notar, bearand that ane number of 

* Barons of Fyfie fand be Inquest, That of ane 



(i ) As quoted by Robertson in his IndeXt 
(3) Balfour of DenmOB's MS. 
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* cbatrait:t past betwix Donunum Andreain Gi^y 

* Dominum de Fowlis on the aii^ pairt, aind Sir 
f Jhone Veymes one ye other paiit, an^nt the mar- 
^ riage of my Lord Gray's soniie vithe ye Laird 

* of V^ymes' dochlelr, thcr ver axle hundredth 

* and 60 merckes^ restand unpiyit in ye said in-*' 

* strument, 6. Martii 1432'. Ja. L V ., 

If the Colleptions' in the Books, of the Regianl 
Majestatem, and othier treatises of the old law, are 
to be received as any authority regardinjg the par-^ 
ly practice of bur courts, (and with respectto some 
points at least they are ehher expressly br indi- 
rectly confirmed by less questionable authorities,: 
/ a$ by the statutes 1471. 47., 1475. ^3*»^487* 98., 
and 1503. 950f ^^^ ^^^^^ ^7 inquest was, at one 
dme, fully established in the ordinafy courts of 
ihis country ; and was employed, not only for 
determination of the more important subjects of 
claim under the brieves of right, ejection, and 
mortancestry, (R. M. B. i. ch. 12. B. 3. ch. aS* 
Qu. Att. 52.)> but in the many different and lesser 
recognitions of Patronaige, Bondage^ Warrandice^ 
stfid various others* (B. 3. cb. 33. 34. 35.) Direct 
evidence of the em|>ioynKnt of an assize in civil 
<ases has been found in the records of the Sheriff 
Cdurts : . some instances of which aire < noticed by 
Lord Kaimes in bis Law Tracts. And the act 
%S55^ ch. 48. affords an example of an assize of 
cpgnitfon, takcftt by the Sheriff of Fife, in pur* 
suance of the king's writ, for ascertaining the 
condition of part- of the royal demesne^ 



It Fas commonly been supposed that the trial' 
by verdict -of assize was never used, either in the' 
court of the Scottish Parfiament, or in those courts^* 
which were formed by temporary commissions of 
the Fsrntes, in 1425 and 1503; as it is well 
known that, in like manner, it never has beert' 
adopted- in the court of the present Council and 
Session. This variation has been sometimes (i) 
accounted for by the constitution of these courts, 
especially in respect of number* But it is not^ 
impossiMe to assign reasons which appear to be 
less arbitrary for this difference in the later prac« 
tice, and for that general limitation of the trial by 
jut J which has taken place in the syttem of our 
law. 

It^ is well known that, in its original form and 
application, at the times preceding the institution 
of the CoUege of Justice, and previously to those 
improvements which began, about the same pe-^ 
riod, to be introduced into the court of the Jus« 
ticiar, the assize differed very considerably from 
the jury as it is now modelled in either kingdom^. 
The duties of those who, by their tenwe, were 
held to do service in the court of their feudal 
lord are not very precisely ascertained ; nor h ir> 
dearly distinguished by those who have inquired 
into this pftrt of our antiquities, or perhaps admits 
ef being quite ascertained, in what manner the 
atsisouFS, who are fotmd, at a very early period^ > 



(i) LawTractSy No. 17. 
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to hate been ^ sec apart for giving their deliver** 
* toce on particuhr maUerii of inquiry,' came 
at first to be thus separated and chosen but from 
the body of suitors ; or what ctrcu instances de» 
temiined their number and limitation. That they 
were in all cases composed of, or selected from^ 
the freeholders of each court, cannot be question- 
ed* And, however the circumstance of their li^ 
mited and peculiar numbers may be explained, 
other particulars in the character of that early in- 
stitution have been frequently noticed as remark** 
able. For those persons, from whom the assize 
was dtawn out or summoned, that is, the suitors 
of the Baron's court, whether consisting of the 
freeholders or the attomies by whom their tenure 
entitled them to appear, and the suitors of the 
Sheriff's court, whether in like manner the Barons 
or their attomies, appear equally in the character 
ci judges aiid of witnesses. They formed a cons- 
tituent part of thdr respective courts, and with 
authority often not inferior to that of the principal 
judge. So that when a court was set on any 
plea, whether by choice and consent of the par- 
ties, or by appointment of the law, although the 
judge infeft in ttie jurisdiction, or his baillie, must 
necessarily have been present when sentence wa$ 
to be given ; yet the sent^ce was in truth- that 
o^ the suitors ; was pronounced in their name hf 
the voice of one of their number, hence called the 
domester, and thereafter by cofrnptiou the demp- 



244 APPfiNDlX. N0. n. 

€ter ; and the deliverance so returned was not 
merely a verdict making way for sentence by the 
judge, but was the interlocutor or judgment of 
Court on the whole matter referred, (i) The 
province of .the judge seems rather to have been 
that of a registrar, or at most an assessor, for the 
purpose of instructing the freeholders in the rule 
and form of law when they required information. 
Yet they were not bound to receive his determina- 
tion even in these cases. Thus every free vassal 
was a constituent member of the court ; and might 
give his judgement ' for quhat partie pleyand as 
> he pleases..* (C^ A. 1 3.) And when the judge.was 
declined by any party as suspected, it was the pri-* 
vilege of the suitors to remove him from court till 
they had agreed upon their sentence. (Ibid. 16.) 
The province and powers of the freeholder^, in 
the judicial proceeding of ail the ordinary courts, 
are not only set forth in the older treatises, par- 
ticularly Q^A. c. 14. 15. 16. ; but are confirmed 
iand illustrated by many of the later acts of par*- 
Uzment. By the act 1503. 95. it is provided^ 
!.quha:ir the doome is faked (a) before the Ba« 
f roune or Freehalder in their courts^ then the 

* falser of the said doome sail cum to the Scheriffe 

* or uther immediat superiour of that court, quhilk 
^ 8^1^ set his court upon fifteene days and mak 
^ the said dopme to be discussed, and warne the 



(i) R.M, pas^m. See also 1540^^ 71^ 
(2) I. €• protestedr 
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^ ^parties thereto and gar the suitours of the Scbe<* 
^ riffedome warde ( i ) thereupon. ' I|i the same 
manner, if the doom is falsed before i;he SheriflT, 
Stewart, or other of&cer, the paity shall present 
his process to the Justice Clerk, and the Justice 
shall set an air and .warn the parties ; ^ apd the 
^ freehalder^ ai\d suitours sail cum to the «aid 
^ Justice aire withjn the scheriffedome or stewar« 
^ rtr|e quhsur the said doome sail be discussed, and 
^^ ^rde thereupon under the paine of the unlaw 
^ of the Court. ' And, in like manner, from the 
Justice it is provided that process should be com- 
petent to the King and his Council ; who should, 
depute a certain number of persons ^ as it were 
^ in ane parliament, ' that is, a certain number 
of his great vassals or freeholders of his Sovereign 
Court, ^ to decide and discuss the saide doome. ' 

It is believed that, conformably to the same 
general notions and usage* the freeholders of the 
ancient Steward's court in England performed the 
chief functions of the judge ; and that in all the 
feudal courts this participation ojf ppwer is to be 
discovered^ 

But it was in their character and province of 
witnesses that the chief utility of the assisours 
seems to have consisted. In the mo$t important 
as well as mo^t frequent actions occurring in those 
courts^ whether regarding the heritable tenure o^ 



( 1 ) f. e. give senteneey or a'txtard* 
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the TassalS) or the state of their possession, the 
freeholders were at once the fittest judges, and 
possessed of the best evidence which could be 
had. Nor is it difficult to trace, as has been done 
accordingly by different authors, much of that 
peculiar jurisdiction which arose in the feudal 
courts, to the nature of the holding and the ser- 
vice. The proceedings in the real actions under 
the brieves of right, possession, and others, cor- 
responded to the quality of the jurisdiction. For 
the assisours Were either personally acquainted 
with the matter at issue, and were appointed by 
the law to be chosen with a regard to this circum- 
stance; or they were set upon the disputed 
ground, or at least required to view it previously 
to all consultation, and exclusively of all other 
evidence. The trial by inquest was, in truth, a 
direct mode of probation; and is often so de- 
scribed. It was in all cases, whether of civil or 
criminal inquiry, a reference to the evidence of 
witnesses. Among the ** keys ** of court, as 
enumerated by Sir James Balfour, is * a demstar 
^ to bear witness and give doome. * p. 273. 
Hence the provision * Gif nane of them, * the as- 
sisours, * knawis the trueth, and in the court tes- 

* tifies the samin be their great eath, other per- 
^ sons sail be chosen in their place untill sic men 

* be chosen quha knawis the veritie. ^ (R. M. 
B. I. ch. 12.) By the terms of the oath in the 
brieve of right (ibid*), the assisours engaged ^ that 
^ in that mater or debate upon the decisioun 
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-^ where they ar chosen thay sail nocht laine (i) 
^ nor conceale the trueth wittinglie, nor na fals^ 
* say. * The form of the juror's oath probably 
varied from time to time : but this quality of it 
fieems to have pervaded all the forms. By art. 9* 
X)f the *Form of the J\isticiar Air,* the assise 
> sail swear the great aith that thai the suith sail 
^ say and na suith conceale for ocht that may be 
'^ in sic things as sail be proponed to them.^ 
Nor is it easy to reconcile the similar form of 
oath ^tili imposed on jurors to any other theory of 
their original office. • 

On the same principle no other testimony was 
admissible in contradiction to that of the assizer 
•nor was it competent for the baron or other lord 
to prove by witnesses, that is by strangers, against 
^ his awin man,' if the latter offered to clear 
himself by the oath of a certain number of the 
pares. Hence a party might not be forced to the 
trial by an assize if he was prepared with pledges^ 
or surety Ji^atum solvi,. Hence also the pledge, 
found by each suitor of court at ythe time of prq^ 
jEiouncing dome, if protested against by the party % 
and the forfeiture of such pledges if thedome was 
afterwards falsed in the higher court. Hence the 
severer penalties inflicted upon those temerejura^ 
ies super assisarn: i47i« 47, &c. 

With a regard to this character of the assisours, 
jtnd the important duty exercised by them, many 

, ^ 

(1} i«e.lie. 
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sinxious provisions are to be found in the statute^^ 
both for ensuring the capacity and substance oJF 
the persons so to be chosen, aiid for their peculiar 
.knowledge of the subject in plea. The preamble 
of the sict 1579. 79. states, * Because t-hcre is 

* mony and siiidrie brieve$ of perambulation rais- 
^ ed within this realm, quhairin the raisers of the 

* saidis brieves foundis themself upon na bounded 
^ evident, bot intendis to yerifie and preive their 
^ clame of the meithis and marches of the landls 

* debaitabil be the personis of inquest being me^ 
^ of smal rent or living, and sum of them having 

* na heritage, and sic lik be sindrie personis quha 
' kennis nocht the landis debaitabil, nouther zit 

* dwellis in the countrie near the samin, thinking 
f pa objection may be maid against them swa that 

* they be probi etjideks homines patriae^ quhilk as 
^ sum thinkis honest and faithful, havand geir 

* worth the kingis unlaw, and subjects of the 

* realme quhair ever they dwell far or near. 

* C^hilk, gif it wer trew, men of na heritages 
^ suld be judges and alswa witnesses to the pro- 
^ perty of landis, and tak awa mens heritages and 
^ landis perteining to them, and adjudge the same 

* to utheris quha hes little or na richt to the 

* samin. * The statute provides therefore that 
the inquest shall be ' substantious men,' — * and 
f quha best knawis the meithis of the saidis landis, 
^ and dwellis maist ewest (i) the samiii. ' &c. 



( I ) f. €. nearest* 



The early provisions of the English law were of 
the same description. Peregrina judicia modis 
omnibus submovemus — 3 1 • Hen. I. The ancient 
rule of the Saxon courts, requiring the men of 
inquest to be taken from the vicinage, was ob< 
served for some time with great strictness in the 
court also of th^ Justiciar ; nor were certain pre^ 
cise requisites on this head altogether dispensed 
with, even in civil actions, till the beginning of 
the last century. And still the vestiges so far re- 
main, that by the common law the jury must be 
(taken de corpore comtatus. 

When the more extensive Scottish judicatures, 
whether that of the Parliament at large, or still 
more those of the tribunals which began to be 
established in the fifteenth century, are compared 
with the ancient Courts of the Sheriff and other 
judges ordinary, some very material differences 
are evident in the quality of their jurisdiction. 

] • In Courts of a wide and general resort the 
benefits derived from the peculiar and local know.> 
ledge of the members are in most instances lost. 
Neither the Parliaments nor their Committees 
could derive, from the individuals who sate in 
them, any material aid of this kind for the deter«i 
mination of the actions coming before them, whe- 
ther by original complaint, or by summons of 
error and appeal. It may be attributed, in part, 
to this circumstance, that these high tribunals did 
not take cognizance of the real actions, but that 
all matters of fee and heritage were reserved to 
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the judges ordinary, and to ht tried' by inquest 
under the forms of the old law. And although 
actions of recent spuilzie, formerly tried under the 
brieve of navel dissmirij vfcr^ by 1457. 61. com- 
mitted to the cognizance of the Session then sub* 
sisting, this provision was the result of necessity, 
and resorted to because, through the violent and 
disordered state of the country, the local jurisdic- 
tions were altogetl^er unable or unwilling to give 
redress. That it was regarded as a stretch of au- 
thority, or as an inconvenient deviation, to try 
even such cases otherwise than by the old forms^ 
plainly appears from the restriction in the above 
statute ; for it provides that, after a year from it^ ^ 
date, in all actions of spoliation of fee and heritage^ 
the Lords of the Session should direct the l^eriflFto 
determine the immediate possession, recognpscing 
the lands pro tempore in the King's hands, till an 
inquisition should be thereafter taken in the She- 
riff's court ; according to which the lands should 
be ultimately given- over to the party having right. 
Conformably to the same character and office 
of the assisours, it is found that the various forms 
of inquest and recognition had place chiefly in ac- 
tions of a ^ real quality. But in debt and other 
personal claims, although parties might agree to 
chusc that mode of proof, (and accordingly one 
of the earliest instances noticed above was in a 
plea of debt), yet generally there is not in such 
cases the same room for private knowledge in the 
assisours i and the probation might equally de* 
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pend on the evidence of others than the assisourg 
and> suitors of the Court. There is not, accord* 
ingly, any distinct evidence that such was the 
usual method of trial in actions of that nature^ 
even before the old courts ordinary, or that any 
jfbrmulae like those of the actiones reales were in 
such cases established. Nor will it appear, pr6« 
bably, from any sufficient authority, that the dis- 
tinction was at an early period known in our law, 
as in that of England, betwixt the recognitor and 
juror, or in other words the witness and the sworn 
judge,— betwixt the trial per modum assisae^ and 
that per modum juratae ; in which latter form ac- 
tions other than real came, at a very .ancient pe- 
riod, to be tried in the English courts. 

The jurisdiction of the Session which was con- 
stituted by James I., as that jurisdiction was af- 
terwards particularly defined by 1457* c. 61, and 
1487. c. 105, consisted of two branches; ist. 
Spoliations of moveables^ distinguished from those 
of heritage as already noticed, and ^ obligations, 

* contracts, and all manner' of debts and other 

* civil actions the quhilk concerns neither fee nor 

* heritage : ' 2.nd, Certain equitable actions of kirk- 
men and others, and ^ complaints made upon of- 

* ficiars for fault of execution of ther office.* 
With regard to the former class, as already ob- 
served, no peculiar advantage attended the trial 
of them by the evidence of the pares curies ex- 
elusively; nor does it appear with any disrinct- 
nes^ that they were in use to be so determined in 
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the King's ancient courts. With regard to the 
other, or equitable cla§s of actions, the complaints 
on inferior officers and judges were either com- 
petent in the Session by direct petition under au« 
thority of 1487. 105, or by the process of falsing 
of dooms, corresponding to the English writ of 
error from a court of record, or oi false judgment 
for reversal of error in a base court ; which pro- 
cess was reserved in the aforesaid act' 1487 at the 
choice of parties, and had been regulated as to 
its form by 1471. 41, and was afterwards ex- 
plained by 1503. 95. In the first method, by 
original plaint, the officer and the private party 
in the original action were summoned. But it is 
obvious that, in many cases, the pares of the high 
court were not qualified by personal knowledge 
to determine the matter as proper assisours, but, 
if forced to give judgment, could proceed only 
on such ejtternal evidence as might be offered ;. 
and the only court where, by the feudal rule, an 
inquisitioa in the old form was attainable, or 
could be attended with advantage, was the court 
immediately superior to that whose doom was 
challenged. Under the statute now considered^ 
however, the party aggrieved was entitled to pro»p 
ceed, not by the feudal course and gradation, but 
per saltum^ corresponding to that authorised in 
the English law by the statute of Merton. Yet 
the benefit of a more summary process thus ob- 
tained was counteracted by the double inconvenir 
jtuce of accumulated business before the Co.uqcil, 
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and a diiEculty in the mode of proceeding from 
the want of evidence* For, according to the es- 
tablished law, a judgment on fact pronounced bj 
one assize could not competently be reversed ex« 
cept by another ; but the Lords of the Parliament 
and its Commissioners were not pares and as« 
sisdurs to the suitors of a base court. In the at« 
tempt to reconcile these difficulties of process9 the 
Legislature long fluctuated between the opposite 
methods, returning from the mode provided hj 
1487 to the old way of falsing doom, or at least 
to a modification of it; nor were they able t6 
make a good arrangement for appeal of error^ 
till the whole civil judicature came into theressprt 
of the Council and Session. 
; In the other alternative, besides that of plaint, 
namely, by falsing of doom, the feudal order was 
competent, and accordingly continued to be oV 
served \ and the whole steps of the appeal were 
conducted under the forms of the assise, up to 
the ultimate ressort of the Parliament. For, by 
the act 1503, ch. 95,. the mode of discussing and 
deterihinihg appeals of false doom from the Ba« 
ton's court to the Sheriff, and from the Sb^riff 
10 the Justiciar, as well as from the Bailies of 
boroughs to the Chamberlain, by the suitors of 
these different superior courts respectively, is ex* 
pressly confirmed, and has been already referre4 
to. And the provision for the last . step of the 
appeal, namdy, from the court of the Justiciarif 
is equally deserving of observation. For it is dcr 
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claredy ^ gif the saide dpome be falsed in t^ jus^ 

* tice aire anent the saide briefe, or gif tber be 
^ ony uther brieves pleadable presented to the 

* Justice, and in the persute of them bappenis the 

* doome to be falsed, ' the party shall come to 
the Clerk of Register, and present bis process of 
falsing of doom, who shall presefit the same to 
the Xing ; and the King shall depute tlurty or 
forty persons, or more or fewer, at bis pleasure, 

* quhilk sail have power, as it wer in ane Parlta* 
^ ment, to decide and discuss the said doome, ^ 
&c. 

This act was passed very recently after the 
commencement of the reformed court of rbe Dai- 
ly Council. The provision now quoted' marks 
the tendency of the law at that peviod to the form 
of the inquest in all cases which admitted its ap^ 
plication ; and shows that it was not unknown 
trtn in the proceedings of the Committer ci 
Parliament ; although neither thd jurisdiction^ 
nor, as will be seen, the constitution of these 
courts admitted its regular intervention. But, in 
certain cases to which it was properly applicable^ 
it i$ found that the inquest, even in its strict and 
most precise form by sworn assisoursr^ was not 
without precedent in the courts of the King and 
bis Council : of which an instance occurs in the 
provisions of the act 1475* 63, during the sub* 
sistence of the session under its first modeU By 
that act it is provided, in the case of wilful error 
by assise before the King^s courts of bis Justiciar, 



Sheriff, or other officer, that the asskours acquit- 
ting a notour trespasser may be called before the^ 
King and his Council ; where if they do net ac-* 
knowledge their fault, thereby putting themselves 
on trial aiid probation, < the JSTm^ or his C&imcit 

* sal give them ane great assise of 25 noble 

* persons, and schaw to that assise the evident^ 

* or Tiotour knowledge of the trespass in sa hr as 

* was schawin to the first assise. ' 

In conformity with the above state of the ju- 
risdictions, a party could not decline the jurisdic- 
tion of the. Committees of Parliament in actions 
of spuilzie or ejection ; although in the ordhiary 
Courts these were tried by inquest of his peers de 
vicineto ; since the resort was specially given. 
But the Acta Atcditorum^ as well as other records, 
are full of declinatures in cases of heritable right, 
whether directly challenged or remotely perilledir 
On 14. October 1467 (i) the Lords Auditors re^ 
Itiit an action concerning a mill and right of fish** 
ing to be decided on the King's brief before the 
judge-ordinary, or * on waye after the form of 
^ law. ^ Similar instances which follow in that 
record are innumerable. When the declinature 
was waved by parties, an entry was made to that 
effect. On the 9th October 1466, an action 

* t6uching the lands of Segiden * is, with consent 
of parties, * continued by the Lords Auditors of 
^ complaintis before our Sovereign Lord^ and hii 
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* Counsaile Vfhete it happenis his Hienesse to be^ 

* for the time — and baith the saide parties coh- 
^ sentit that the Lordis of our Soveraine Lord's 
^ Counsaile sail hafe the fbll powers of the Par- 

* liament and of all other courts to the deciding 
' of the said action. ' The Lords of the King's 
Session or Council could, by their jurisdiction of 
r:evieWy like the present Justiciary, set aside even 
the verdict of an inquest on informalities of law,, 
although they were ^ not competent to the plea. 
Thus on — August 1471 (i) the Lords decree 
that the process of the brief of right, in a cer* 
tain case before the Sheriff of Fife and his de« 
putes, is reduced and of no avail or effect, be- 
cause the court, ^ when the assise past and dome 
^ was given, was within feryate time. ' Many o« 
ther examples might be given. By certain de- 
cisions of the Lords of the Session in 1500 (De- 
cember 5. & 6.), as reported by Balfour, p. 266^ 
that Court exercised a jurisdiction over the King's 
Justiciiiar on error of law or process : But if ver- 
dict had intervened, the Lords declared themselves 
incompetent, and remitted to the Justiciar to try 
the matter by a grand assise, ^ conform to the 

* laws of the realm. ' 

The court of the Daily Council, first establish- 
ed in 1503, was still less fitted than that qf the 
)>re^edent Session for the method of trial by in- 
quest. According to the evidence of Lord Stair^ 



(i) Acta Auditorutn.* 
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vrho allddes probably to th6 modificatipn intro- 
duced by 1503. 959 that commission had no ju« 
risdiction by summons^, of appeal or error, but 
solely by^ original complaint. , In another .respect, 
also, they Were still more dtsqiialified than the 
Session for the trial by inquest; because, although 
both courts were by their constitution ambula- 
tory, and uqcertain 2(s to their times of . meeting,- 
tjbe Daily Council de Jacto held its sittings more 
frequently in Edinburgh than in other places : ic; 
partook less the nature of a court of .circuit ; and 
was less fitted (0 try issjues of fact, advantageously 
by the form of the assise. And in these circum- 
stances, which were, in a great measure common 
to both those commissions of judicature, Is^y the; 
chief dr£Ference in regard to the method of trial 
between their jurisdiction and that of the Jus- 
ticiar. 

By the progresses through the kingdom which 
were made by the Justiciar and his deputes,, they 
were enabled to obtain the inquest de vicineto .* 
and by the course of the customary law, 2^s well 
as in many instances by the alddltional force of 
statute, (i) the freeholders of the shires in which 
that officer set his courts were bound to give their 
suit and presence there. Accordingly it is well 
known that the inquest continued to be used in 
the Justiciar's court, for trial of the real actions 
by original writ, and the reduction of inferior de- 

R 

(i) 1429- 130., 1540. 71.^. 1587. 82,, and others* 



crees by sumtnons of error whHe that form te^ 
mained. The Justiciar thus exercised that civil 
cognizance which undef the English law devolv- 
ed, in similar circumstances, on the Judges in 
Eyre, and afterwards on those' of Assiiie j so calU 
ed ^om this branch of their jurisdiction. For, on 
' the decline of the lesser English courts, the same 
diiEcuhy occurred in the trialof real actions which 
took place after the institution of the Session in^ 
1425. After the establishment of the Common- 
Pleas Court at Westminster, it was found imprac-^ 
ticable to compel assisoiirs, who by the rules in 
either lav^ must have been of the vicinage; to give 
flfuit from the remote parts of the kingdom ^ nor 
was such an attempt very conformable either to 
custom or their tenures. Hence the expedient, so 
,. early adopted in England, (i) of commissioning 
the itinerant justices to take assises on the contro- 
verted pleas of land ;< and hence the continuance 
smd extension of that process, till it came to be 
liniversally and perms^nently established; 

But it is known, and will be afterwardaf hkh^c 
particularly noticed, that, from cSiuses peculiar tc 
the situation of this country, the yearly progress- 
es of the Scottish Justiciar were not by any means 
riegular, but were often interrupted and some- 
times laid aside r^ And, after the loss 6f his civil- 
authority, by the appointment of the Council and^ 
Session, and the great flow of civil jurisdiction^ 



( 1 ) Temp. T^m. IL-and Edw; U 
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iflM the latter thaaneU any benefit formeriy de- 
rived from his ambulatory court in tbat depart^ 
ment came altogether to cease, and the proceed-* 
iag8 by briere and aseize to fall con$cqueatly into 
disuse. 

There is sufficient evidence tba£ the effects of 
this change were for a time fett to be greatly in« 
convenient ; for reasons which are best explained 
by an act of the Court itself in i j8o, afterwardt 
ratified in paHiament^ ^5^7^ ^* 42«> and by which 
the ancient course of proceeding was revived in a 
large class of actions. ' Forsameikle as the mul^ 
titude of actiones before the Lordes of Sessioun 
impeschis (i) greatHe the <>rdina^ course of jus- 
tice in weightte causes of heritage and utheris 
maters of great importance quhilkis ar maist 
proper to ,be decided be the Saidis ' Lordes of 
Sessioun, and the greatest lett and impediment 
proceedis from the greate number of aciiones of 
molestatioun and troublance in the possession of 
properties and ccnnmunittes quhilkis were ac« 
customed of auid to be decided be the Scherifies 
of everie schire, bailUes of regalities and utheris 
ordinar judges quhair the landes lies, and be 
the determination of an assise^ of the best and 
worthiest of the cuntrie : And the saidis Lordes 
be dailie expeiience understandin perfiteiie fjuhat 
stop and hinder the saidis maters possessour ar 

R 2 

(i) binder^ empeclma, , 



^ to the expedition of uthers weightie cause^^ hiw 

* sumpteous sicproces or to the parties he bringing 

* qfthemtnessesfiarthqf the farre partes of pus 

* realme for verifying of the summoundes or excep- 
^ tion admitted be ather partie in the said mater : 
^ And zit the trueth of the case is nocht ihereby 

* svffidently tried, partlie be the abuse of the 

* witnesses, and partlie because it is nocht passible 

* to the saidis Lordes of Session to try the veritie 
^ sa Weill be examination (f the witnesses bejw 

* them as the Scheriffe and his deputes may trie 
^ the same be ane inquest of the best and worthiest 

* upon the groimd. * The act accordingly pro- 
Tides that such questions shall in all cases be re- 
mitted to the judge-ordinary where the lands lie ; 
and prescribes with great minuteness the order of 
process ; in particular, that the said judge, aftef 
discussing any exceptions in law, ^ sail put the 

haill other pointis of the summonds^ or excep- 
tion quhilk sail be admitted, swa meikle there- 
of a« be the ordour observed before micht oi* 
suld have bene provin be witnesses, to the knaw- 
ledge of ane condigne inquest r to be eledtecT 
and chosen of persones least suspect and that 
best knawis the veritie to ane sufficient num* 
ber *— to be taken from the parish nearest the 
lands — or, failing a sufficiency there, then from 
the next adjacent \ — ^that they shall have power M 
visit the grounds, and take all other trial ; and 
shall return their answer on the truth of the claim 
in fuce of judgment, that the judge may thereaf* 
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iter give his sentence definitive. In case of cross 
actions, the assise shall be taken eqaaUy from 
those summoned by each party — or, failing these, 
then the judge shall take other sufficient assisors 
though not summoned. Sir George Mackenzie 
observes, that this order continued in most points 
to be followed in his time. 

a. But, independently of the above reasons from 
the quality of the matters cognizable by the Old 
Session and the Daily Council, it is observable 
of these courts, and the same is equally true of 
the Council and Session, and of all the tribunals 
which have deviated from the feudal models, that 
the strict form of the assize was not attainable in 
their practice ; for there . was no corresponding 
class of persons, besides the commissioned judges, 
by whom ^uit and presence was due ; except when 
summoned by special authority from the King's 
.chanceiy. The commissioners were indeed part 
of the King's feudal court of the parliament; 
but they were delegated and detached from it z 
they were assisours of his court ; but, when sepa- 
rately constituted, they sate in the character of 
judges solely : they bad no retainers of suit ; and, 
according to the analogy and principle of the feu- 
idal judicature, the materials of an inquest as dis- 
tinguished from the judge did not exist in their 
.courts. 

The preceding remarks have a particular ap- 
plication to the courts of the Session and Council^ 
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Jt remains to notice the court of the King in 
parliament. And it is obvious that, according to 
the constitution of this tribunal, and in conformi- 
ty with the feudal principles^ the parliament, in 
respect of its frame and component parts, is to be 
rated, not with the courts of the different Ses- 
sions and Councils, but with those of the judges- 
ordinary. For in it the feudal elementa were 
complete. 3ut although in its constitution it 
corresponded with those courts whose customary 
process of trial was by the assise, yet in the other 
great particular, namely, in the general quality 
of its jurisdiction, it differed' from them very ma- 
terially. The parliament could not, consistently 
with the customary law^ take ndtice of the rights 
constituted by seisin in the inferior coiirts ; or in- 
quire into the state of possession under such sub- 
altern infeftments. In questions of this descrip- 
tion, it did not judge by original complaint, but 
remitted them to the courts below. In the se- 
cond instance, by process of review, it necessarily 
did take cognisance, since the superior brd was 
bound to givie ultimate redress. But in most of 
these cases, although the doom was truly given 
in parliament, as in other courts, by the judge 
and suitors jointly, that is, by the King and his 
Ubere tenentes^ yet the exact form of the inqujesc, 
namely, by verdict on oath, was not observed. 
For it was seldom that the freeholders present in 
parliament could be supposed to have had per- 
son^l Juiowledge pf the controverted faints. Yet 



itecordiog to the quality of the matter In dispute^ 
the form of the proceedings in parliament d:d tru- 
ly difibr. Thus, matters of fact which^ from their 
nature, were peculiarly open to the knowledge of 
the King's freeholders, appear, -from the earliest 
timeSy to have been cognoscible by them.; and 
their verdict to have formed the ground, whether 
of the King's grants or the decree of his pau> 
liamenL 

On the 14th October 1488 (i) * a complayx^t 
is given in to the parliament and 3 Estaites^ 
be Archibald ErI of Angus againes ane tenant of 
hes named Alexander Lindesay, faining that he 
wes in ward when he receaved the said Alex- 
ander tenant to the lands of Balvaird & when 
he gave over the rights he had to Earlstoune ; 
quhilk being- kmewm be the King and 3 Estaitps^ 
it wes evident that whatever he did ki his awia 
prejudice in tym he wes in ward, should not hurt 
nor be prejudicial to him, because he wes com- 
pelit to the same during his abode in prisone 
for dride. ' A charter of David IL, (a) * Gu- 
lielmo de Disseyngton, ' proceeds upon a nar« 
rative, f quia ez ddiberaMane nostri consiUi in 
pleno parUamento nostro tento apud Sconani 
2Xizsr exstiierii declarattmi^'^^ quod dictus Jo- 
annes Burnard apud forciletam de Lydal rege 
^ Davide. ibidem personaliter eaistenfe lethaliter 



( 1 ) Collections of Sir Ja. Balfour (>f Penmila. 

(2) Robertson's Jodex« 
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f vulneratus et postea receptus in castrum d^ 
^ Rokesburgh, ' &c. In actions and pursuits of 
a criminal quality, particularly in treason and o- 
ther public and overt delinquencies, the parlia- 
ment were often, capable of giving a deliverance 
firom their own personal knowledge and testimo- 
ny ; and many instances are to be found where 
judgement was pronounced without the interven- 
tion of other evidence. 

Biit the forms of the proceeding in Parliament, 
particularly at an early time, bore marks stili 
stronger of their original character as assisours. 
^hus^ in one respect, the shape of the judicial pro- 
ceeding in full or plein Parliament was strictly 
conformable to the pr^actice of the other ordinary 
courts : namely, that sentence or doom was given, 
not by the King, but by the King and the free- 
holders ; and was pronounced, not by clerks of 
the King's appointment, but by one of the suitors 
or great barons of the Court; Of this^ there is 
abundant (evidence in the records; and a sufficient 
example is found in the printed statute or decree 
of the 1 2th Parliament of James I* (1434) styled 
in the rubric ' forefaultour of the earledome of 

* March, f ^ In prsedicto Parliamento,' &c. ^ super 
^ jure tain ptpprietatis qiiam possessionis omnium 

* et singularum terrarum comitatiis de Marche et 
f dominii de Diinbiair, procuratbribus et praslo^ 
^ cutoribus. dicti excejientissimi principis et domini 

* nostra actoris ab una prosequentis, nee non pro- 
^ curatore D. Georgii de Punbar m^litis rei ^ de- 



' fendentis ab altera ipsorumque allcgadonibus ju- 

* ribus et ratiotiibus attends ad plenum conside- 
f ratis et discussis dictisque Dom. Georgio et ejus 
f prarlocutore remotis postea revocatis et reintratis 
f per tres status regni in dicto Parliamento pre* 

* sentes et existentes diligent! ezaminatione et ma« 
^ tura deliberatione praehabitis, concordifer fuit 
' decretum, ac per os David Dempstar judicatoris 
^ Parlianienti sententialiter judicatum ' &c« The 
office of Domester or Jvdicator of Parliament, like 
the corresponding office in the subaltern courts, 
was in earlier dmes exercised by any suitor quali- 
fied for the performance of it ; but afterwards 
came to be vested, either for a period, or herit- 
ably, in particular individuals j and especially for 
2l considerable length of dme wds vested in the 
family who thence derived their name* In a roll 
of Ro. IL being the 8th in the register-house (i) 
is ^ Carta * to Andrew Dempster of the office of 
Dempster in Parliament and Jusdce Aires, and in 
the Sheriff Court of the shire of Forfar, to him 
and his heirs, \)i[ith the usual fees belonging to the 
same. In the record of the ^ Cur. Part. 20. Nov* 
^ 1478, * is this entry. * The Lard of Dempstar- 
^ toun dempstar of fee ut absente cum ceteris 
^ abs** amerciatur. * The Domester appears in later 
times as one of the regular and considerable of- 
ficers of Parliament ; and is entered among them 

in the sederunt, as in 1527 and other subsequent 

* • ■ 

N * ( f ) Robertson's Index. 
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Parliaments, where be h ranked with the Mar* 
shall, Constable, and Serjeant* 

It is to be e:Kpected that, among ihe judicial 
|>roc^eedings, those of a criminal description should 
be conducted with particular solemnity ; and in 
these, the forms at least of justice seem to have 
been well observed by the Scottish Parliaments. 
Of the proceedings in forfeiture, the process a- 
gainst John Earl of Ross, in the Parliament be- 
gon 29, Nov. 1475, affords a full example. The 
preliminary process has no reference to the pre* 
isent subject ^ but the doom is^ given in the follow- 
ing order. The record bears, ' Coram domlnis 
^ comitibus magnatibus procertt)us baronibtis ac 
^ dvitatnm et burgorum commis&ariis in dicto par* 
* liamento coram supremo domino nosiro rege^ * 
&c* It then recites the summons under senl of 
ihe Cbantery , and indorsed to Unicorn herald, and 
jSheriff pro tempore of Inverne^ — on which the 
f aid Earle was summoned at bis capital messuage 
of DingwaH in Ross — and being often called to 
^pear and answer to various trea^ion?, &c. but he 
not appearing but being contemptuously ahsmit ; 
Then Andrew Lord Avandale, Chancellor^ ex- 
pounded many reasons, allegations, acts and sta- 
tutes of parliaments and common laws, znd brought 
Stifficient witnesses — which being heard, after long 
communing amongst the said Prelates, Lords, &Cf 
they unanimously found (jcomperieruni) the said 
John £rl of Rosse and Lord of the Isles to have 
committed all the said treasons»-«^Ac length, aU 
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Mnd every the Lords Prelates and others clergy of 
mcred orders being remwed^ it was given for doom 
by the mouth of Alexander Dempster, ^ judica« 
^ toris pro tempore ^ of the Court of Parliament, 
that the said John, &c» forfeited his life, his lands, 
rents,, possessions, offices, &c. from him and his 
Jidrs, for ever, to the King and his successors, 
&c. In this instance, although the facts of trea* 
son were not directly knowa to the Lords present 
in Parliament, and therefore witnesses were ad*, 
4uced by the Chancellor, yet the form of the sen* 
tence proves, as in other cases, the tendency to 
gdhere to the ancient methods. 

But this form, by deliverance or verdict of the 
Lords and others in Parliament, was not peculiar 
to criminal pursuits. For it is proved by the record, 
that this shape of the sentence was, in like man? 
ner, observed in procedure before the full {^arlia« 
ment on the appeal of false doom. Of which the 
following is an example, and affords a distinct view 
of the forms of that process. 

In the Parliatnent begun at Edinburgh, 20. 
Nov. 1469, * presente Domino Rege cum tribus 
f statibus regni in dicto pari**?- congregatis, senteur 
f ti^e et judicia subscripta data et promulgata fue- 

* runt per os David Dempster de Caraldstoun ju- 
f dicatoris dicti pari**- in forma que sequitur. — This 
f Court of Parliament shawis for law, and I gif for 

m 

* dome, that ye don^e gevin in ye Sheref court of 
^ Drurafress befor David Grahame of Thornehuke 
^^ Sheref in yat part, be ye mouth of Nichole 
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'^ Thomsoun dempstar and soytour of ye said 
^ court for Robert Charteris of Aymisfelde, and 
^ agaynis Waltar Portar and Elizabeth of Dou- 
^ gias his moder, and againe callit * be Maister 
.* Adam of Cockburn forspckcr to ye said Walter, 
f ye 24 day of ye monetht of Julii, ye zer of our 

* Lord 1467, was weile gevin and evil again callit, 
^ and ^e ^id Walter and Elizabeth in amercia- 
f' mejt^t for ilk soytour of ye said Sheref court yat 
^ gceoe voice to ye dome, and in amerciament of 
^ ye Justice ar, sic as effeirs of law; and yat I gif 
f for dome. ^ la the same case doom is sustained 
for the * barons and ye soytours of ye Sheref 

^ court of Drumfxess, ' in the Justice air, where 
the original doom had been falsed ; and in like 
manner doom of anierci^ment for each suitor of 
the Justice air, and amerciament of the Parlia* 
ment. 

A similar example, equally iilustrative of the 
course of procedure, is found in the records of the 
Parliament begun at Edinburgh 4. Oct. 14764 
'<* The Lordis chosen, &c. upon ye discussyng of ye 

* domys, deliveris and declairis yat ye dome gevin 

* in ye Justice ayer of Edinburg ye 12 day of Julii 
^ last bipast be ye moutht of Andro Blackfurd 
^ soytour for ye landis of Lochirwirt, for John of 
^ Douglas and Jenet of Rynd his spouse, and 
^ again callit be David Balfour of Carradstone 
f forespekere for Arch^ of Dundas of yat ilk. 



*» 'n 



^ appealed. 
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< knycht, ^eg evil gevin and wcle agaiir said^ for 
^ diverse resons understandin and schewin to ye 

* said Lordis. And yarfor ilk soy tour of ye said 
^ domfe and yar Lordis, ilk man be himself, is in 

* ane amerciament of ye court of pari*- sic as ef- 
^ feris to be taken in ye said Justice ayer, and in 
' ane unlaw of ye said ayer for yaim, ahd in ane 
^ unlaw of ye said parl^ amang yaim all, sic as ef* 

* feris of law ; and yat I gif for dome* * ( i ) 

It is observable that the procedure in full Par* 
liament, when the King was himself present, ad* 
mitted a g^eral conformity to the rule of the feu* 



( I ) It is to be observed, therefore, that the original as- 
aisours were thus amerced individually as temere jurantes^ 
and amerced collectively to the Court of the Justice, and 
the same to that of the Parliament. When the number of 
Courts and of the suitors in each are considered, and that 
in every successive step one or both parties, and the assize 
individually or corporately, and the Judge, might forfeit 
tlieir pledges, and incur the unlaw of the Court, besides 
tiie damage of the private party, it is net to be wondered 
that the emoluments of justice fonped a large kem in the 
revenue of the feudal Lords, and especially of the Sove- 
reign, or those who derived &om him a right to levy the 
exitiLs of his different tribunals. The amount of the unlaws 
in the various Courts are specified in the old collections^ 
and are particularly explained by Sir James Balfour. Be« 
sides the King's Courts, and the Courts palatine with 
regal jurisdiction, the subordinate feudal Courts which 
might be held by the gradual ranks of vassals in right of 
their tenures, as enumerated by the author of that work, 
p. 27^9 were, those of Barons, Knights, Knights' vassals or 
Esquires, and Esquires' vassals or Subarmigeri. 



/ 
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dal courts; but was recdTed under two except 
lions. I • That no oath seems to have been ad^ 
ministered to the Ubere ienenfes in Parliament, as 
that administered to the assisours in otiier oouits. 
2. TJiat the number of freeholders who gave doom 
in Parliament does not appear to have been fixed 
or limited « 

With regard to the first particular, no plauisihle 
reason occurs for the disuse of the oath in the court 
of Parliament, other than this, that in the custo- 
mary cases the pares were not iii a condition, from 
personal faiowledge of the facts, to bear witness or 
smth in the matters there discussed. It may be 
thought, perhaps, that a practice founded on some 
Original reason of thk kind was afterwards cQn»> 
firmed into a role $ and that the privily of the 
Peers both in the Upper House of the English 
Parliament, and in the Court of the Steward^ 
must be traced to a similar rise. 

Those members of the Scottish Parliament who 
were delegated to try causes were sworn to the 
faithful discharge of that office ^ but they weie 
sworn, as Judges, Jidditer €t juridice termnare 
giuiscunqtte catcSdSy &c. 1426. S3. Yet even this 
oath seems to have been introduced by the provi* 
sions of the act^ and not to have been previously 
in use : for the enactment is ^ quod dekmc singuli 
^ jurabunt,' &c* 

With regard to the circumstance of immber, 
this IS a particular which seems to admit an easier 
explanation. For it is known that a peculiar li« 
mitation in the number of assisours was not an 
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pR^rty of that trial. The inio*er of 
peers who might constitttte asi assize, and form 
with the judge a competent tribunal for trial, va« 
lied in the cia^toms of diffenent countries, and of 
different courts^ By the custom of an aDcient 
French barony, according to Fontaine, (t) four 
Ti»sal8 with the lord were held to be a sui&ient 
quorum J or according to others (2) eren fewer i 
and in the greater baronies or fiefs, (3) as of 
Gttisnes, Artois, and others, it became ctastomary, 
from reasons probably of convenience^ to sammoa 
a certain number, and to dispense with the suit of 
the other vassals ; so that in time the pores of 
the court were limited to the number so called^ 
Such W2^ the practice established at an early pe* 
iiod in the courts of the French parliaments* 
And perhaps the difference between the customs 
of that kingdom and the customs of the £ng&h 
and Scottish monaK:hies, in regard to the num« 
bers of the great vassals called to the king's court 
by special summbns^ or exempted by disp^isation^ 
inay be accounted for, in part, by the difference of 
their political constitutions. For the French par* 
fiaments were originally and chiefly constituted 
for judicial purposes. TRiey were appointed * ad . 
^ majoris moment! lites examinandas appellationes 
^ a Ballivis supremo judicio decidendas et reliq^a 



( I ) C# 2 1 • . ( 2 ) Beaumanoin 

(3) See Da Can^e and other authsrltfes. 
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* quai id jus dicendum videbantur conducdre de^ 
^ cernenda,' &c. (i) But, under the constitu«' 
tions of 9ur own country, the primary and chief 
use of the parliament wa$ for consultation. By 
the usual form of summons to an^ English parlia-^ 
ment the lords and others were called ^ super ar-^ 
^ duis et urgentibus negotirs tarn nos quam de- 

^ fensionem regni nostri et ecclesiad Anglicanai - 

* comingentibus' &c.^ — and their presence required 

* nobiscum et cum ceteris prelatis, * &c. or, • cum 

* ceteris de consilio nostro tractaturi, * &c. &cw 
It i» equally well known that, from the earliest 
times of which we have information, the parlia« 
ments and general councils in Scotland were as-» 
sembled, not as a court of justice merely^ or 
even principally, but for other objects of policy 
and government. Thus, the record which is ex- 
tant of the parliament held at Perth on the 1 8tl^ 
Feb. 1369 (Quarto Register) commences in these ^ 
terms* ^ Cum ipsum parliamentum super pluri-r 
^ mis punctis statum regni et regis ac modum ip^ 

^ sius vivendi ac aliqua que communem justiciant 
^ concernunt fuit principaliter ordinatum teneriy' 
&c* 

The freeholders who continued liable to attend^ 
ance personally in the Scottish parliament after 

the act i'4S7\75* *^^ ^^^^ ^^^ ^5^4* 113^ w^re 
still very numerous. On the data afforded by 
the act 1457* 63. the number of those bound ta 



(i) Du Cange, «ocr ParliaracRtwn.. 
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gite attendance in parliament at that time hz% been 
Estimated at nearly doo. (Pinkerton.) 

The number of assisours also in the subaltern 
and proper feudal courts is known to have greatly 
Varied in different countries and at different times* 

In England the number of the assise in the an<< 
dent writ of right, ascribed to Glanville the jus-* 
ticiar, was at first ii, and afterwards l6« That 
of the assize of error or attaint was 244 In the 
proper court of the peers of parliament^ before 
the King's delegate or steward, it is known that 
by the ancient law, not altered till 7 Will, llh 
€• 3., that officer had power to issue his precept 
to such number as he thought expedient for the 
constitution of his court ) and in customary prac** 
tice the number summoned was 18, or from that 
to 23 peers. 

But the early practice of this country was still 
more indeterminate. The numbers of the assise 
in the oldest examples are not uniform ; but they - 
seem to have consisted either of such suitors aa 
were present at each court, or of such as by the 
custom of the court it was found convenient to 
employ. And when, under particular vrrits, and 
by the force of special laws, the assize was fixed 
to a determinate number, that number varied ac- 
cording to the importance of the case, and ac- 
cording to the quality of the court, arid number 
of suitors of whom it might be supposed usually 
to consist. By the act 1424* 4^* appointing the 
mode of assessing damages to the private party 

S 
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by assythment, the provision is left altogether ge^ 
neraly ^ that there be chosen gud men and Uel 
* sworn thereto to modifie amends, * &cc. Under 
the brieve of mortancestrie, and others borrowed 
from or conformable to the English writs of si* 
milar denominations, the assise was usually of 
•I 3 persons. (R. M. passim.) But the recogni- 
tion of minority was by 8. (Ibid. B. 3. c.32.) In 
some of the brieves strll issuable from Chancery^ 
the number of the inquest is specified ; in others, 
it h left indefinite. By a retour of service in 1 27 1^ 
from the sheriffdom of Dumbarton on a brieve of 
Chancery, ( i ) it appears that the inquest was com- 
posed of 16 persons. In criminal pursuits the 
number of assisours varied in ancient times from 
9 to 17. (2) The assize for trial of wilful error 
of assisours was 25. The burgesses who from 
12 to 16 in number formed with the chamberlain 
the ancient court of the Four burghs, nlay also be 
considered in truth as an assize. And the num- 
ber appointed by 1503. '95. to be set upon the 
falsing of dooms before the parliament, as for^ 
merly referred to, was from 30 to 40. 

In all the feudal courts it was plainly an im- 
portant privilege to be exempted from suit and 
attendance. (3) Yet in Parliament, although the 



( 1 ) Appendix to Etskine's Instit^ 

(2) Mr Hume's Comment. 

(3) 1427. 101. See also the conditions aiid exemption» 
contained in the chart^s from the CroWn to its vAssak. li< 
miting or dispensing with the servioe. 
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dispensation was equally sought, the circumstances 
were somewhat different. For the peers and free- 
holders were too numerous to dlhv9 a deficiency 
of the due number for an assise; and they were,' 
besides, assembled^ not merely to give suit in judi- 
cial matters, but principally ad deliberandum; so 
that, while kept together for the latter purpose 
by the necessities of the Sovereign, there was no' 
motive of advantage which led to any limitation' 
in their ordinary attendance. Nor does it appeal 
that, in those few instances in which the Englishf 
or Scottish Parliaments did proceed in terminis to 
give doom by assize, the numbers were regulated 
according to any fixed' and known order^ as esta- 
blished in actions triable by inquest at the com- 
mon law. Thus, in the noted case of the pro- 
secution of Robert Lord Lile, who was ^ delatit ' 
in Parliament on 22. March 1481 for treasonable 
practices ^ in prejudice and skaith to our sove- 
^ raine lord the king his realme and lieges,' and 
m which the record bears ^ domino rege sedente 
^ in ^rono justicie, ' the barons and freeholders 
present, and entered in the sederunt, by the title 
^ assisa, ' are two Earls, nine Lords, five Knights^ 
and Masters-^being in all sixteen. T|ie proceed- 
ing is in this respect also curious that, contrary to 
the usual practice^ the Lords and freeholders pre- 
sent were sworn, before they proceeded to make 
up their judgment. ^ Quae assisa suprascripta 
* in predentin supremi domni nostri regis jurata et 
^ de ipsius mandato super dicta accusatione cog- 

S 3 " 
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^ noscere per eumdeih supremum dotninlini no^ 
^ trum regem mandata remota et reintraca^ deli« 
^ beratum est per os Johannis Drumraond de 
' Stobhall nomine et ex parte dtcte assise et pro^ 
^ Jocutorio nomne ejusdem dictum Robertum Do- 
^ minum Lile quittum fore et immanem et inno-^ 
^ centem acciisatioms et calumpniationis supra- 
^ scripte. Super quibas dictus Robert us Dom^Lile 
^ petiit notam curiae Pari^"^ et testimonium sub 
^ magno sigfllo ejusdem dommi nostri regk sibi 
' dari super premissis. Quodquidem, ^ &c*^ 

One or two instances of a similar^ though les» 
^egular^ procedure are to be found in the records* 
of the English Parliament, as referred to by Lord 
Hale.(i) 

The iibere tenentes in ParKament, thereforey 
Were by the nature of their tenure the proper as* 
sisburs of that Court } and the general shsipe of 
their procedure was conformable to that charicter^ 
But their exercise of jurisdiction in the form and 
manner of the common»law courts was liable ni« 
toraliy to this fimitation, that it was admissible 
only in cases of a public and notorious kind ; and 
hi the private actions of parties it could have no 
place. And it is somewhat curious in this view 
to trace, even in the proceedings of the Parlia-> 
ment, a return and adherence to tht fortn of the 
common law in.tho^e special cases which- admitted^ 
its application. 



( I ) Jurisdiction of the Lords^ 



^m, in a Parliament held in (i) .1481 ^ apu4 
^ monast. Sancte Cruci$ in camera Parl^, in a $e^ 
dtrunt cm the nth April of Lords chosen for the 
jiurpase by the Parliament, judgment i$ given in 
a complaint to the three Estates touching a decree 
and delivers^nce by the Lords Auditory of Parlia^ 
ment, given ao. March 1478, concerning the clain^ 
of a land and tenenwnt in Edinburgh. The <le- 
liyeFaace is, because thie Auditors ordained the 
claim to be ptit to a great assize without consent 
of the parties, ^ it nocht Jbeing proceedit ordourly 
^ yarto be ye kingis lai»s, ' and other parties 
having interest not being called, therefore re- 
duces the decree, and the decree of the assize. 
In this case the Lords Auditors bad appointed the 
trial by assize on account of the local situation of 
the subject; and the decree was reduced by the 
Lords Delega:tes on accoum of kiformalities in the 
process. 

But although vestiges are thus found whicli 
tend to illustrate the primary jurisdiction of the 
curia ParUamentiy and to exhibit the gradual 
jchanges of its jurisdiction, it would be vain ta 
look, during any part of the times now referred 
to, for an exact and uniform course in the judi« 
x:ial proceedings of that body. For, independ- 
>ently of external disturbance, and the contradic- 
lapns occasioned by the violence of successive fac- 



( 1 } R«|)ertson'p iQde:^ • 
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tions, the perpetual fluctuations and many varie? 
ties arising from the constitution of these assem- 
blies, as well as the mixed nature of their busi- 
ness, scarcely permitted any regular order in their 
procedure. 

' The examples of their judicial acts, last given, 
were in cases where the Court <rf Parliament was 
fully and regularly constituted by the King's pre- 
sence. But when the King was not in Parlia- 
ment, either personally, or represented by a spe- 
cial delegate, still less formality is to be looked 
for in the judicial process. Even after the Chan- 
cellor had, by i66i. c. I. beencomipissioned with 
a general authority to preside in that and other 
Courts of a supreme jurisdiction, it does not ap- 
pear that, unless comfaiissioned specially, he sate 
in any other capacity except that of a director of 
the court, and manager of the judicial forms. 
When, on occasions of importance and solemnity. 
It was thought iit that the King's Judicial office 
and dignity should be directly represented, it was 
'done by a more special delegation ; and instances 
iare furnished by the records, at a very early pe- 
riod and before the union of the crowns, where a 
great officer or nobleman was thus expressly de- 
puted to personate the Sovereign. The record of 
certain judicial proceedings, in a General Council 
held at Edinburgh in June 1585, contains this 
preamble; * In consilio generali— presidente Do- 
* mino de Carrick primo genito et locum tenenti 
f ipsius domini nbstri regis. ' And the Council 



thus constituted proceed to diftcuss, wkh much 
forni) a certain complaint by Lord Robert de 
Colville, on which Lord Alan Stewart had receiv- 
ed a citation to appear in council with his proofs 
regarding the barony of Ochiltree. {^Quarto i2e- 
gister.) 

But later and more explicit instances are to be 
found of such appointments. Thus, on occasion 
of the trial of the Duke of Albany and others, in 
the Parliament begun at Edinburgh, 27. June 
1483, the record bears, ^ Coram nobflibus dominis 
^ David comite de Craufurd, Domino Lindessay 
^ Magistro Hospitii Regii ac Magno Camerario 
^ Scotie, et Colino Comite de Ergile Dom. 
' Campbell et Lome, Justiciariis et Commssariis 
^ diet. Dom. nostri Regis, ad infra scripta in hoc 
^ parte specia&ter canstituHs. * After various coo^ 
tinuation^, however, it appears that the King was 
present at the judgment of forfeiture. And on 
the 8. July 1483, Before the King sitting in Par* 
liament and the three Estates, the summonds and 
executions are read by desire of the King's advo;- 
cate ; and the Parliament, ^ ripely advised, ^Jirul^ 
that the Duke had committed open and manifest 
treason ; on which the usual doom is pronounced 
by the^empster of Parliament. 

On occasions, also, of the more direct treason- 
able attempts against the persion or liberty of the 
jBLing himself, whether he was looked upon as an 
unfit judge in such cases, or more probably for 
^reason of greater solemnity in the proceeding, it 
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appears thst the trial wsu sometimes hdd hd^te 
the King a7u2 <fte Justiciar in Parliament. Thus, 
in the process against the Earl of March and 
others for the forcible abduction of James VI., 
and in the forfdture of the Earl of Gowrie, the 
summons, Taccording to Sir George Mackenzie, 
(i) was for appearance before the King and Par- 
h*ament and bis Justices ; and the doom was ^ the 
^ King with the advice of his Parliament and his 
^ Justices. ! In later times^ the Justiciar, as vepre* 
tenting most extensively and immediately the ju- 
dicial power of the Sovereign in criminal pursuitSi 
teems to have presided on certain occasions as the 
prcq>er judge of the Court of Parliament. For, in 
the meetings of the Estates in 1545 and 1546, 
the style in various actions of forfeiture runs in 
name of ^ the Lordis three Estaits of parliament in 

* presence of my Lord Justice} * or, * the Jus- 

* tice and three Estates. ' 

When the business was conducted in sittings 
odier than those of phin Parliament^ and neidier 
the King personally nor bis deputed judge were 
present, the assembly could not, in conformity 
with the utual order and rules of the judicature^ 
give their tentence by doom or verdict of law ; 
and the analogy and principle of their jurisdiction 
cam bei in some degree, traced in the order of 
their proceedings upon such occasions : For in 
these it will commoidy be found that their sen- 



( I ) Observations on 2. Pari. Cha. IL Sess. }. 
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fence puced by some less formal deUverancCt 
Thus, in a proceeding on a. December 1482^ 
which was in the redaction of a retour by sum- 
mons of error, ^ Befor the hale Lordis of the 

* Thre Estatis gaderet in the tolbuth of £din« 
^ burg,' personally comperit Lord Sinclair foU 
lower ( I ), and Sir Will"- of Borthwick and Alex- 
ander Hepburn, Sheriff of Edinburgh, with per* 
sons of inquest, defenders. And ^ the hale body of 
^ the Parliament, be a sensement^ decretit aUd de« 
^ liverit' that a brief of fatuity purchased oft 
Lord Sinclair was ^ owte of ye dew forme of our 

* Soverane Lordis chapell, ' and informally exe* 
cuted, and that the inquest ^ errit in yer ddtU 
f liverance and returning ; ' and therefore de* 
cemed it to be of no force or effect. 

The differoice seems to be in some degree 
exemplified, also, in the two several proceedings 
on error of doom above quoted (2)« In the first 
instance, where the procedure was * coram rege,' 
dok>m is pronounced directly by thcjtuUcator PcarH* 
mnenU; but in the second, which was a sentence by 
the Domni decti adjudkia^ ^ the Lordis deliveri^ 
^ and declaris. ' It is true that, in the close of the 
latter deliverance, these words are added, ^ And 

* this I give for 4ome : ' which is to be explain- 
ed by the customary form of promulgatmg the 
seittences of the Lords Auditors ; whose decree^ 



( 1 ) f , e. pursuer. 

(2) pp.267, & 268. 



were reported tn the close of the Parliament; 
and, although not voted (at least in later cimes) 
by the Estates, on account of the time which 
would have been required in that method, were 
recited by the proper officer of the court, and 
thereby received the force of decrees of the Par* 
liament. This solemnity came, indeed, to be 
more and more relaxed : but while it subsisted, 
there were in truth two deliverances in form up- 
on the civil pleas determined in Parliament ; one 
deliverance by the Lards Delegates, during the 
subsistence of these temporary commissions, con« 
tainiog their accord or judgment on the cause; 
and a subsequent formal adjudication by the Par-* 
liament of the judgments so reported. 

But the use of those Committees of the Estates 
which, for the more easy transaction of business 
or other reasons of policy, became so frequent in 
the fifteenth century, joined to the great multi* 
plication of civil actions before the Parliaments, 
occasioned still greater variations than any which 
have been hitherto noticed, and some apparent 
confusion of jurisdiction, as well as change in the 
forms of the process. By the regular use of 
these Committees, whose divisions and respective 
provinces are more particularly specified under 
another part of these Remarks^ the judicial busi« 
ness came gradually, and in civil causes almost 
entirely, to be removed from the cognizance of 
the body of Parliament ; and the Lords and others 
who were thus commissioned cs^me to be regard* 



APPENDnC. NO. II« 288 

ed rather as chambers of justice, altogether se* 
parate and independent of the Great Council* 
Whatever was the extent of these several juris* 
dictions, which, from their fluctuating nature and 
the mode of their appointment, were probably 
not very precise, and greatly varied at different 
periods, it is obvious that their methods of pro- 
ceeding necessarily diverged more and more from 
any resemblance to the ancient forms of trial ; and 
prepared the way, or rather fully established, be* 
fore the end of the fifteenth century, that course 
and order in civil actions which has ever prevaiU 
ed in the present Supreme Court. None of the 
requisites for the ancient trial by assise were to 
be found in these bodies. In the usual case, nei« 
ther the King, nor any one his immediate dele* 
gate, sate in such Committees; so that the distinc<- 
tion of judge and assisor had no place* Yet one 
exception at least is to be found upon the record 
even in this respect ; and it is curious to remark, 
that the shape of the proceeding has a conform- 
able variation. For by the acts of the Auditares 
Querelarum^ it appears that the King was present 
with the Lords of that Committee in a sitting on 
12. June 1478. The record bears, first, * Judi-. 
^ cium contradictum, ' &c. * in presentia Domini 
* Regis:' then the Lords * decretis and deli- 
^ veris ' that the dome given in the justice aire 
of Coupar, &c. was * evil gevin and weill again 
^ said,' &c. But immediately after follows the 
more formal verdict and adjudication, of the samf 
import, viz. 
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* InfbrmaUo judidl contradict!. This Court of 
* Parliament shaw^ for law that the dome gevin/ 
&c: as before. ^ Quod quidem judicium excel- 
^ lencifis^ dominus noster rex suprascriptus ia 
^ statu regaii et loco tribunal! sedena vivas vocis 
^ oraculo affirmavit. ' 

But, in the usual case, the pleas determined 
by the Auditors of Complaints were not of a na^ 
ture to consist with the personal knowledge of the 
Court ; And those actions, in which the trial by 
inquest was established, continued to be cognis* 
able by original suit in the subordinate judicato<pt 
ries only* 

The Par|ijtment therefore, in all cases to which 
the form of the assiise was applicable, were thenu 
selves the assisours ; nor is the use of any other 
or foreign jury to be looked for in their pro* 
ceedings, any more than the uae in the ancient 
Sherift's court of a jury not composed of the free^ 
holders and suitors of his territory. For the 
same reasons, it is believed that no use of jury trial 
is to be discovered in the Parliament of England, 
other than the Parliament itself. And an in- 
fitance, temp. Edw. IILj of the trial of Lord 
Barclay by a jury of twelve Knights and Esquires 
of the county of Gloucester in plena ParUamentq^ 
and at the bar of the House of Lords, is looked 
upon by Lord Hale, (Jttrisd. (ftke Lords) not 
merely on account of the rank of the jurors, for 
the privilege had been waved, but on account of 
%ht nature of the proceeding, to have beep against 
all authority and course of law. 
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These pftrticulars ia the diaracter of the Scon 
tfsh Parliament, and of those Courts which were 
formed by commissions of the Estates, previously 
to the institution of the Council and Session^ are 
equally applicable to the latter tribunal} with 
one exception^ that the civil jurisdiction vested ia 
the Council and Session was without limitation^ 
and pleis of heritage were no longer confined ta 
the cognizance of the ancient courts. But the 
use of the assize had already been almost entirely 
superseded in the Courts of the King's Council ; 
and, even for the trial of controverted facts of he^ 
ritable seisin and possession, that form was equally 
unsuitable in any court sitting permanently af a 
fixed place« Under the previous commissions of 
Parliament, the examination of controverted facts 
was taken by the testinK>ny of witnesses ; and the 
same method was naturally adopted by the new 
courts The provinces and offices of the judge 
and asstsours came to be otherwise divided and 
apportioned. That part of the assisour's office 
which consisted in the contribntion of evidence 
could no longer be furnished by any members of 
the court, and was necessarily . derived froiil 
other quarters. It is equally obvious, that the 
remaining power formerly shared by the assisours 
could no longer subsist separately from the com* 
missioned j'udge } for, whether the members of 
court so commissioned are to be regarded as 
most nearly representing the judge of the feudal 
eourty or the assisours^ the whole judicative power 
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was necessarily centered In them ; since no sepa«» 
rate body existed with whom it could be jointly 
held. In the English system the variation from 
the apcient models was not effected in this man- 
ner, or took this direction. But their practice of 
trial per modumjuratae^ and an inquisition of in- 
different persons, must be equally regarded as a 
deviation from the usage and custom of their an* 
cient law. The provinces and duties of judge 
and assisour have been new-modelled and parcel- 
led out in that system also ; although the new 
combinations have in the two countries come out 
differently. For, although the commissioned 
judg€ retains in England nearly the same office 
and power which he held in the Saxon courts, 
the duties of the assisour have been cut down and 
separated. His- judicial authority has been trans- 
ferred to or left with the jury ; and hiioffice and 
character of witness, originally inseparable from 
the latter, is altogether stripped off, and put upon 
another set of persons. Under that law, there- 
fore, a third body, whether it is thought to be 
the jury or the witnesses, has been formed out of 
(he original materials. 

On a relative view of the rise of those judica- 
tures now established in the two countries, con- • 
nected with a similar comparison, of their several 
modes of trial, it is impossible not to ascribe con- 
siderable effect, in the production of this latter dif-« 
ference, to a circumstance which has been already 
noticed ; namely, the more regular establishment 
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in England, from a time coeTal with the introdtic- 
tion of writs of assize, of the courts of the Justices 
1 tioerant ; ( i ) their permanent endurance also in 
after times ; aiid the facility which continued to 
be thereby afforded for trying issues of fact by lo- 
cal inquest and examination of witnesses. For, 
the admission of foreign evidence before the as- 
size, and the gradual deviation of a verdict pn pri- 
vate knowledge into a verdict "on proof, is more 
easily accounted for than other innovations : and 
while the form of the assize was attained without 
difficulty by the aid of the itinerant Judges, the 
subsequent changes of its real character, which 
are equally to be traced in the progress of the cri« 
minal judicature, are explained by a natural order. 
Whereas in Scotland, on the other hand, both 
from the protracted disorders in the political con« 
dition of the kingdom, and in part aided even by 
the natural fastnesses of the country, through a 
great portion of whi(;h, in the language of the 8ta« 
tutes themselves, (2) non patuit ttctus accessus 
even to the kingly power, the courts of his Justices 
in Eyre were not kept open with any considerable 
regularity. Hence the many but unavailing in* 
junctions of the Legislature on this head. Thus, 
in the Parliament of James II. anno 1457, * ^^ ^^ 
^ seene speidful yat Justice ayres be haldin and 



(i) Parlt. of Northampton, 1176. 22 Hen. IL Magna 
Charta. Stat. Westm. 2. IS Edw. I. 30. 

(2) See 1587. 98. and other acti. 
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^ continewyit zerly out throu ye realme for gude 
^ of ye commonnys. ' (i) And this waa a relaxa- 
tion of the former law which appointed two ayrft 
yearly ^ as auld use and custom is. ' (See i440f 5. 
and many other statutes which might be cited.) 
Even the provisions of the Legislature were very 
fluctuating in regard co the exercise of the Justi- 
ciar's office. By an act of the Parliament 1^5249 
it was ordained that the Justiciar, or his depute^ 
should remain continually in Edinburgh or with 
the King's grace : (a) And the order and sittings 
of the itinerant courts, whether of special commis- 
sion, or of the Justiciar, i^ere during the whole of 
the century preceding the last quoted statute, and 
for a long period subsequently, the result of parti- 
cular and temporary enactments only ; the fre- 
quency of which, as recorded in the statute-book^ 
affords sufficient evidence how little it was pos- 
sible to enforce them. Besides, even these aires 
were, in the greater number of instances, appoint- 
ed altogether for the suppression of insurrections^ 
and the trial of offenders ; nor is it to be suf^s- 
ed that the sittings of the Justiciar would be long 
protracted, or his process in civil pleas conducted 
with much legal order, when it; Is ccmsidered that 
on many occasions his court required the support 
pf the King's personal attendance, and the pre* 
sence of his army. 



( 1 ) Robertson's Index. 

(2) I)»id. 
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WhatcTcr may be thought of the foregoing dej 
duction, and the endeavour to trace some causes 
of the different practice in the English and Scot- 
tish systems : whether it shall be concluded, on a 
comparison of these systems, chat the English 
courts have extended the use of the inquest be« 
yond its early and natural boundaries in civil pleas, 
as the practice of both countries has carried it be-^ 
yond its early analogies in criminal ; or that the 
Scottish courts have stopped short in the natural 
course of it;3 application — the inquiry is plainly a 
matter of historical, research and curiosity merely. 
The question of its expedient use remains equally 
free and disengaged, under any view of its origin. 
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